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MEPEIOIMOBA

»ICTOPiA 1 cucTeMa pUMCBKOrO MNPHUBATHOTO MpaBa“
Maé Ha MeTi 3 OfiHOro GOKY JaTé KODOTKMH HApUC OCTaHHIX
3000yTKIB HayKd AJs TUX, XTO LiKaBUTbCS PUMCHKMM NIPABOM
B3arajli, 3 Jpyroro-x — CIy)XHTH MNiAPY4YHUKOM JJA CTYAeH-
TiB TNpPaBHUYHUX aKyJbTeTiB YKPATHCHKMX YHiBE€DCUTETIB.
Yepes Te s BuU3HAB 3a Halikpauie B3ATH C0Gi 3a 3pasok
TaK 3BaHi KypcH ,[HCTUTYLi#“, B AKUX BUKJAAaeThCs B3araii
nepuie iCTOpisi TUX 3OBHIWIHIX (QOPM, B FAKHUX CKJIAAAIUCH
i oTpumyBaid OCOBSIBKOBY CHJIYy PHMCBHKi NpaBHi npunucu
(HopMu), 110 Mae Ha3By icTOpii AKepel PHUMCHKOTO NpaBa,
a paji — 3MiCT HUX HOPM y iX OCTaTOYHOMY PO3BUTKOBI,
a00 WHaKmle — CHCTeMa DPHMCBKOrO NPHUBATHOIrO IpaBa
yaciB KOctunisna. OpHak 110 [0 1iel cucTeMu, TO — rajalyy,
UI0 TOJIOBHE 3aBaHHA CTY[AiOBaHHS PUMCHKOrO IpaBa B yHi-
BepCUTETaX KpaiH, Je Ie NpaBo He e [isIbHE, IO SKHX
Hale)XuTb 1 YKpaiHa, € iCTOpuYHEe BUXOBAHHA IOPHUCTIB,
ce6-TO BUACHEHHS iM TOrO, LIO0 NPaBO HE € IIOCh TakKe,
HI0 MO)X€ 3’SBUTHCh PANTOBO 3 rOJOBU 3aKCHOJABUA, IO
BOHO € HACJiIKOM J[OBrof iCTOpPUYHOI €BOJIOL{l, — 51 BBa)KaB
3a HeoOXxifHe He OOMEXYBAaTHCb [OIMAaTHYHUM BHUKIALOM
IOCTHHITHIBCbKUX HOpM, a 3’€JHYBATH iX 3 iCTOPUYHKUM OIJIsI-
AOM iX NOXOJ)KEHHS i NOCTYNiHHOTO DPO3BHTKY.

[Ipays Moa crIanaTHMEThC 3 TPHOX TOMIB: Y MEPIIOMY,
SIKWH HWHI BUXOAUTb Yy CBiT, BUKJIAJA€ThC KpiM OrIsAny
icTHyro4Oi JiTepaTypu icTOpid [KepeJ PHMCBKOrO IIpaBa;
B Jpyromy Oyme BHKIaJeHa TaK 3BaHa 3arajbHa yYa-
CTHHA iCTOPHUYHO-CUCTEMATUYHOTO OIJAAY PHMCHKOTO NpH-
BaTHOro nmnpama, i, HapeliTi, B TPeTbOMy — CHelisJbHa
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yacTHHA TOro-)X orasay (nmpasa: pidoBe, 3000BS3aHb, pO-
guHHe i cnagkoBe). Jlo KOXXHOrO TOMa NPHKJIAJaTHMETHCH
floro 3mict, g0 TpeThOro-)X OyAe JAOAAHMI 3arajbHHi
a6eTKOBUH MOKaYKUUK.

IIlo mo BMKJIafy BHM3HAI0 3a HeoOXifHe JaTH OChb fIKi MO-
sicHenns: 1. Ilpuiimatouu Wa yBary, LIO0 HMHillHS CcepepfHs
IKoJa Ha Ykpaiwi He Mae 0GOBSIBKOBOro Kypca IpernbKoi
MOBM, S NHCaB IpelubKi CJOBa B JTHHCBKIA TPaHCKpUMLii,
SIK 3pPO3YMiNiH asisT Ko)KHOro. 2. JIATHHCBKI CJIOBA B TEKCTi
s CTaBMB MaibhKe BHKJIOYHO B nepmoMy BigmiHkoBi (nominati-
vus), He 3MiHAIOYM iX y 3aJIe)KHOCTH Bifi TMX YKpaiHCBbKUX
CNiB, SIKHM BOHM HiAJNAralOTh, 4Yepe3 Te, IO MifJIErJdiCTh
CIiB y JIATMHCBKiI# MOBi 3HaYHO BifpiXKHSETHCA Bifl TaKOI-XK
B YKpaiHCbKiif — i 3MillyBaHHSI THX JBOX MOB MOIJIO-OU
CNPHYMHHUTHCA [0 HemopoayMminb. 3. Y XpoHouaborii poku
micia Pisgea XpHCTOBOro s 03HauaB OHUM UMCJIOM, POKH-)K
nepep Pi3gBom XpucroBum — pgBOMa 4HMCJIaMH, 3 AKMX Te,
10 HamucaHe Ha ropi, oanadae pik nepep PisgBom XpucToBum
a Te, W0 Ha joji, — pik Bix 3acHoBauHs Micta Puma.

Ifro npamo s npucBA4yl0 CBiT/IiH NamsaTH MNPaBHUKIB,
HIO BigfaNM ILiJe JKUTTA CBOE CHy)XeHHI0O Ykpaini: i
llipara, ®egopa MaryumeBcbkoro Ta AHapis Basnosa.

Roctb Jlocbrui.



Jlitepatypa o pvMCbROMY
rpa.y.

Cy4acna JiTepaTypa MO PHMCBKOMY MOpaBy HACTi/lIbKH
BeJMYe3Ha, 110 1 O6XOoIuleHHA 1f Tpeba O6yJ0-6 HamucaTu
uiny oxpemy KHury. Yepes Te a1 0OMEKYIOCh NepeideHHIM
JHllIeHb COJIOBHIIIMX Mpaub, 110 TOPKAWTHLCA iCTOPIl JyKepen
i mpuBaTHOro mnpaBa i CHCTEMHM LHOr0 OCTAHHLOTO i MAlOTh,
MOBJISIB, 3aralbHU# XapaxTep, BiICHIAIOUM THX, XTO Ga)kae
03HAHOMMTHCS 3 NpAUsMU MO OKPEMHUM IMUTAHHAM, A0 MOIX
NPUMITOK TiJ PSAAKaMH, a TaKOK R0 Oisbul 0GIIMPUX Npalp,
. TOJIOBHMM YMHOM Ha HiMelbKifi MOBI.

[To icTopii Ta cuCTeMi YUCTOrO0 PUMCHKOTO IIpaBa s MOXKY
Ha3BaTU OChb sKi mpawyj: )

Ha uimenpkifi mMoBi: Rudorff, Romische Rechts-
geschichte, 2 Tomu, 1857 p. (B3arani TBip nepecrapis, aje B Jie-
SIKUX 4YaCTHHAX He YTpaTHB 1ie 3Ha4inHA); W alter, Geschichte
des romischen Rechts bis Justinian, IIl. Bux., 1860—1861 p.
(tex.); Puchta, Cursus der Institutionen, 3 Tomu, X. Bug,.,
1898 p. (4ynoBuit TBip, ajle 3aCHOBaHMil Ha NOIJIAJAX YUCTO-
icropuunoi mxosm); Kuntze, Cursus (2-uit 1. Excurse)
des romischen Rechts, 2 Ttomu, II. Bux. 1879 — 1880 p.
(moryaau opuriHaibpHi, BUKJIMKAIOTH 6araTo nepeyeHb i3 GOKy
VHIUMX Y4YeHuX, aje 51 0Co0#CTO 3 OiNbLIICTIO MOTJARIB
Kynue sromxkyiocs); Voigt, Romische Rechtisgeschichte
3 Tomn, 1892—1902 p. (ramboka epylmuiﬂ,’ ajle TONISAU
4acTo mnapapgokcansHi); Bruns, Geschichte und Quellen
des romischen Rechts, (8 o6po6aenni Lenel), VI. Bux,
1892 p. (rpynToBHa icTOpid myKepen i Aep)KaBHOrO Npasa);
Sohm, Institutionen des romischen Rechts, XV. Bun,
1917. p. (rapHuit Bukiag 3 GOKy megaroruyHoro icropii
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JoKepes i npusaTHoro fipasa); Karlowa, Romische Rechts- -
geschichte, 2 tomn, 1885—1891 p. (icTopis mxepen i npu-

BATHOrO INpaBa; pELITKYy aBTOD He BCTUI 3aKiHYMTH, aje

it 6e3 Toro ue HaMKpauyi, HauGinbw OGYpYHTOBaHMH i KO-

knagHuit TBip mo icropii pumcbkoro mpaBa); Czyhlarz,

Lehrbuch der Institutionen des romischen Rechts, XI. i XII.

Bufl., 1911 p. (KOPOTKMH; TOYHMIA I SCHMH OrJSN AJS MOYaT-
KOBOI'0 HaBYaHHs icTOPIT A3KepeJ1, NPUBATHOrO Npasa i ¢op-

mynb no3BiB); Salkowski, Institutionen, IX. Bug., 1917 p.

(3micT Toit-)Ke ; 0C06JIMBA NPUKMETA — [LYIKe rapHe nifgi6pauss
opuriHaspHux TekcTiB); Schulin, Lehrbuch der Geschichte

des romischen Rechts, 1889 p. (opurinanbHo HanucaHui mig-
PY4YHMK Yy NMOpiBHAHHI 3 IIpaBaMu IPEUbKUM i CXifHIMH);

Knapp e, Grundriss der romischen Rechtsgeschichte, 1904 p.

(koHCeKTMBHUM BUKNAaf, o6ilimarouuit BCi ranysi npasa) ;
Heilfron, Romische Rechtsgeschichte und System, 1908 p.

(BurJsiap icTopii Ta cMCTeMHM PHMCBKOrO Npasa y 8BsA3Ky i3 rep-
MaHcbkuM npaBom); [hering, Geist des romischen Rechts
T. I., — 6 BUA., 1907 p., T.Il.,, 1-7 BUA., 1894 p. 1. L, 2-5 BHA,,
1898 p., . Iil, 1—5 Bup., 1906 p. (icropuuna auanisa
3araJpHUX TNPUHLINIB pPHMCBKOrO IpaBa; He MOXKe OyTH
miApy4YHUKOM, aJjie yaBise i3 ceGe Jy)Ke LikaBuil TBip 0iA

Jofiel, ByKe 3Haitomux i3 pumcbkum npaBom); Kuhlenbeck,

Entwicklungsgeschichte des romischen Rechts, 2 Tomu, 1912 p.

(nag3BuyaiiHO rapHuit migpy4HuK, 36ynoBaHud Ha lepiHrosi,

3 MepeBarolo, B IPOTUBHICTb MHUIMM I'€pMaHCHKIM NiiPY4YHIKAM
IHcTuTyuiit, icTopuysoro gocainy Hag gormatidynum); Mitteis,

Romisches Privatrecht bis auf die Zeit Diokletians, T. I,

1908 p. (npauysa 6arara LiIKOM HOBMMH Torjajamu i o6iuse
6yTH Ha3BUYAHHO LiKaBOIO, ajie MOKU-10 MH MAaEMO JMLIEHb

camuit if novyaTo).

Menwe BugatHi: Zimmer, Geschichte des romischen
Rechts, 3Tomn, 1826—1829 p.; Danz, Lehrbuch der Geschichte
desromischen Rechts, 2Tomu, 1840—1842p.; Rein, Das Privat-
recht und der Zivilprozess der Rémer von den dltesten Zeiten
bis auf Justinian, II. Bup., 1858 p.; Esmarch, Romische
Rechtsgeschichte, 1856 p.; Leonhard, Institutionen des
romischen Rechts, 1894 p.; Bar o n, Geschichte des romischen
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Rechts, Tom 1., 1894 p.; M a y r, Romische Rechtsgeschichte
4 tomu, 1912—1913p.; Crome, Grundziige des romischen
Privatrechts, 1920 p.

CneuissieHo mo ictopil gxepen npaBa: Kriiger,
Geschichte der Quellen und Literatur des romischen Rechts,
I. Bup., 1888 p., Il. Buz., 1912. p., (Halikpauwia npansd BifHOCHO
IbOr0 MHUTAHHA, HAa JKajb. HANMCAHA CUHXPOHICTUYHMM CIIO-
cno6oM, IO TPOXH MEPELIKOYKYE B KODUCTYBAaHHI HEIO);
Kipp, Geschichte der Quellen des romischen Rechts, IV.
BuA., 1920 p. (MeHwe pfOK/IafHa, aje TAKOXX rapHO OGIPYH-
TOBaHa i HamucaHa CmOCOGOM XPOHOJBOIMYHUM; HUTYETHCS
mHoro no III. Bug., 1909 p.).

Ha ¢panuyspkin MoBi: Ortolan, Legislation ro-
maine, 3 Tomu, XIL Buz., 1883—1884 p. (mae BapTicTh uepes
OOGIpyHTOBaHi MOSICHEHHSA MOCTAHiAHIBCKUX TeKcTiB); Cugq,
Les institutions juridiques des Romains, 2 Tomwu, Il Bup.,
1904—1908 p. (npausa 6araTa HayKOBOIO aHaNi30I0; NMPUCBA-
yeHa icTopii mKepea i mpuBatHoro mpaBa); Girard, Ma-
nuel ¢€lémentaire de droit romain, V. Bug.,, 1911 p. (mo
SICHOCTM BMKJIaly, MOBHOTIi BifOMOCTeH, OpHIiHAJIBHOCTHU
Ta OOIPYHTOBAHOCTHU NOTJIAKIB MOYKE BBAYKATUCh OfHUM i3 HaM-
Kpalux Mifpy4YHMKiB MO PUMCBKOMY mpaBy); Accaria,
Precis de droit romain, 2 Tomu, IV. Buz., 1886—1891 p.; Petif,
Traité éleméntaire de droit romain, VI. Bug., 1911 p.; Maynz,
Cours de droit romain, 3 Tomu, IV. Bug., 1876 p.; Van Wetter,
Cours élémentaire de droit romain, 2romu, III. Buz., 1893 p.;
Namur, Cours d’institutes et d’histoire de droit romain,
2 Tomy, IV. Bup., 1888 p.; May, Eléments de droit romain,
XL Bup., 1918p.; Rivier, Introduction historique au droit
romain, II. Bup., 1881 p.

CrenisnsHo mo ictTopii fxxepen npaBa: Girard,
Mélanges de droit romain, I. Histoire des sources, 1912p.

Ha iTaniicbkiin MoBi: Landucci, Storia del diritto
romano, Il. Bup., 1897 p. (6arato BKa3iBOK Ha JiTepa-
Typy); Padelleti-Cogliolo, Storia del diritto romano,
1887 p. (rapuuii nmigpyunur. npaBa); Pacchioni, Corso di
diritto romano, I. T., 1905 p. (MOKU-1[0 BMAIIOB NEPIIUA
TOM, Je YMillleHO AOCUTL OGIPYHTOBaHy icTopiro mKepen);
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Bonfante, Storia del diritto romano, 1909 p. (icropis
mrepen i pepyxaBHoro mpasa); Costa, Corso di storia del
dirito romano, 1901 p. (icTopia mxepen i upusBaTHOroO
npaBa, fIKa 0 HOBU3HI Ta OPHUIIHAJIBLHOCTH IOrJAKIB i Bye-
HOCTM aBTopa MOXXe OyTH TOCTaBjleHa BpiBeHb 3 Haii-
KpauluMM TBOpPaMu MO PHUMCHKOMY MpaBy); HOro-x iuge
6inblue fOKIAAHI Mpaui : no icropii mKepen — Storia delle fonti
del diritto romano, 1909 p., no icTopii npuaTHOrO NpaBa —
Storia del diritto romano privato, 1911 p.; Serafini, Istitu-
zioni di diritto romano, 2 romu, VIL. Bup., 1899p.; Perozzi,
Istituzioni di diritto romano, 2 T., 1906—1908 p.; Scialoja,
Corso di istituzioni di diritto romano i go Hboro L’appen-
dice, 1912—1913 p.

CnenisinbHo no icrtopii gyxepeun: Ferrini, Storia
delle fonti di diritto romano e della giurisprudenza ro-
mana, 1885 p. :

Ha awurnmilicbki#i MoBi: Roby, Roman private Law
in the times of Cicero and of the Antonines, 2 Tomu, 1912 p.;
Muirhead, Historical introduction to the private law of
Rome, 1886 p.

[To ictopii aepen: Clark, History of Roman
private law, I. T. Sources, 1906 p.

Ha MOCKoOBCBbKii MoBi: HeBonuHB, IJHIUMKIONEHiA
npaBa, T. I, cT. 273 —457 (kopoTKU#l HAPUC iCTOPIl pUMCBKOTG
npaBa, HuHi BKe nepecrapinui); Coxoabckii, Ilocobie
npu uaydeHinm BHblIHe# ucTopim pumckaro npasa, Il Bup.,
1867 p. (kommijsAuis 3 HiMEUbKHUX MiAPYYHUKIB, TAKOXK LiTKOM
nepecrapina). Mypomue B, 'pakpanckoe npaso ApeBHAro
Puma, 1883 p. (vwura € mikaBa IiJIKOM CIpaBeRJUBUMU IO~
risilaMM aBTOpAa Ha HeOOXipHICTH 8’efHaHHA icTOpii 3 OIMOIO
PYMCBKOTO npaBa i yaBiase co6010 cupoly TaKOro 3’6€fHaHHA ;
s cnpo6a OfHaK He 30BCiM yjana yepe3 apiOHy nepiogusaiito,
IKa COPUYMHUIACH [O YacTO LiJIKOM IWITY4YHUX BUCHOBKIB
BiAHOCHO MOCTYNiHHOT 3MiHU NpaBoBuX siBuin); Boroabnoss,
Yue6Huxs ucropim pumckaro npasa, l. Bup., 1895 p., Il Bugx.
1907 p. (rapHuit nigpy4HuK, He Mo36aBJeHNi OPHUIiHATILHOCTH,
aje aBTOPOM 3aHAJTO € MpUHATUHE Ha yBary, AK BiH cam
Ka’Ke, HEBUCOKIN CTYMiHb PO3BUTKY MOCKOBCHKUX CTY[EHTIB,
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4YOMy iCTOpiA BJacCHe mpaBa TPOXU 3aHexasHa, BigcTynar4u
nepex ictopie0 NOJiTUYHO-€KOHOMHYHOTO i MOPAJbHOTO
YKUTTS. pUMCbKOro Hapoay); E¢pumoB b, Jlekuiu no ucropiu
pumckaro mnpasa, 1898 p. (mocuTh ROKJIAfHMHU i JerKuit fJs
BUBYeHH nigpyu4nuk); [loxpoBcki#, Mcropis pumckaro
npaBa, Il Bup., 1915 p. (HamucaHa py’ke HikaBO Ha MigcCTaBi
OCTaHHIX HAYKOBHX [JaHUX, ajie B OAPOOUILSIX Ma€ Tak 6arato
MOMUJIOK, IO KODUCTYBAaTUChb HEI Jy)Ke He6GesnedHo;?)
A b puHckii, Hauana pumckaro npasa, 1876 p.; Kamny-
CTUHDB, HHCTHTYLiM pumckaro mnpasa, 1881 p.; Bbbao-
rpy A, Pumcroe npaso (Mcrounuku. Mcropia nacruryuii.),
1884 p.; [Taccekd, Ilocobie kb NEKUIAMD 110 UCTOPIH PUM-
ckaro npaea, 1906 p.; XBo cT 0 B'b, FICcTOpist puMCcKaro npasa,
VI Bup., 1916 p.; (Hakixpauuit TBip Ha MOCKOBCBHKiil MOBI;
BUKJIAJ CHUCTEMATHYHHUH, JyKe 3PO3YyMiluH, GarambKo MpHU-
MiTOK, 00iiMarO4NX 3HAYHY Y2CTUHY iCTHYIOUOI 10 pUMCBKOMY
npaBy JiTepaTypu).

Crnenistieno mo icTopii pgxxepen: CunHakckii,
Hcropis ucTouHMKOBD pumckaro npasa, 1911 p. (uikama
THM, IO MIiCTHTb y CO6i 6araTo BUTMHOK i3 OpHMIiHAJIbHUX
JUKepes pPUMCHKOro Npasa).

Kpim Toro mo cucremi pMMCbKOrO HNpHUBATHOrO NpaBa,
yaciB FOcTuHiAHA Ha MOCKOBCBHKi MOBi € KypCH TaK 3BaHOI
»JlOIMH pUMCbKOro mpaBa“ — MitiokoBa, AsapeBuya, 3a-
rypcekoro (myxe poxnapnuir), lopra, Epimosa i XBocrosa.

Ha moabchkiit MoBi: Zoll, Historia prawodawstwa
rzymskiego, 2 tomu, 1902 p. i Horo-x Pandekta albo nauka
rzymskiego prawa prywatnego, 2 Tomu, 1888—1898 p. (nysxe
rapHi 1s8o0py, Aki 06idMalTh CO60I0 iCTOpPil0 NMpaBOfgaBUYUX
yCTaHOB, iCTOPIIO AyKepeJ npaBa — Jy)Ke JOKJIagHy — Ta iCTO-
PUYHO-IOIMATUYHUU OTJISIL NPUBATHOrO NpaBa; HUHIi BHXOAUTD
HOBe BHJaHHA 000X TBOpPiB pasoM y NATHOX TOMax Mif

. 6T
1) Hanp. ma cr. 127 — lex Cornelia, 37 p., 3aK0H, 3a0pON0OHOBABHH

BapopHiM TpubyHom KopHenmiem, HasmBaeThea 3akoHoM Cyani, axai
BMep 3a 10 poxie go foro BOLaEHA; Ha ¢T. 126 — efuKTH, fAKi BHIABAIHCH
nOpeTopaMu Ha OKpeMi BHOAJKH, Ha3HBalThca edictum repentinum, xovya
BiKE JaBHO JNOBEIEeHO, M0 Takol Ha3BH He Oyho (muB. HEmye: Icropid
Amepea, § 14); i =n.

e
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3araJbHUM 3arojloBKOM ,Rzymskie prawo prywatne“ (Pan-
dekta); BuiimioB noku-wo ToM mepwwmit 1920 p., axwui
MicTUTh y c06i CKOpOYeHy iCTOpil0 NMPaBOAABYMX YCTAHOB
i icropito mrepen); Wroblewski, Zarys wykladu prawa
rzymskiego, T. I. — Historia Zrédel i nauki ogolne, 1916 p.,
1. I. — Prawo rzeczowe, 1919 p.; Zr 6 d1o wski, Instytucje
i historia prywatnego prawa rzymskiego, 1889 p.

CneuisinbHo mo ictopii Axepea npasa: Dydyn-
ski, Historia Zrédel prawa rzymskiego, 1904 p. (Han3Bu-
YyailHO J[OKJaJHAa i HAYKOBO OOIPYHTOBaHa mpals, B AKid
aBTOp icTOpil0 MKepes BUKIAJAE pa3oM i3 icTopiero mpaBo-
JaBYUX YCTaHOB).

Ha vemcohkin MoBi: Heyrowsky, D&jiny a system
soukromého prava fimského (Ill. Bupanns oro-x [HcTuTYLi]),
1903 p.

Kpim nmpaups nmo ictopii Ta cucTemi 4MCTOro pUMCBHLKOIroO
npaBa, ce6-TO NpaBa BJIaCHE PHMCBKOI Jiep)KaBH, KiHYarOuu
kopudikanieo IOcrtuHifHa, € we 6arato npanb, NPeAMETOM
SIKUX CJIY)KUTb JOIMa TaK 3BAaHOrO ,Cy4aCHOro“ PUMCHLKOTO
npaBsa, ce6-TO CHUCTEMAaTHYHUN PO3CJiJ TOro mpasa, ke 3i
3MiHaMH, 1i[0 BUMAarajJuch 06CTaBUHAMHU YKUTTS HOBUX HAPOKXIB,
ictHyBano, aK pisnbHe, B HimeuyuHi i geskuMX MHWMUX KpaiHax
(wanp. y Ilpu6antuui). TCosoBHimi 3 HUX Ha HiMelbKiH
moBi: Vangerow, Leitfaden fiir Pandectenvorlesungen,
3 tomu, VII. Bup., 1876 p.; Arndts, Lehrbuch der Pandecten,
XIV. Bug., 1894 p.; Baron, Pandecten, IX. Bug., 1896 p.;Wind-
scheid, Lehrbuch des Pandectenrechts, 3 Tomun, IX. BUE.,
1906 p.; Dernburg, Pandecten, 2 Tomu, VIIL. Bug., 1910—
1912 p. € me Ha irtaniicekiit MmoBi: Ferrini, Manuale d
Pandette, Ill. Bug., 1908 p.; Ha mosibchkid MOBi (BXXe nepe-
ctapina npaus): Zielonacki, Pandekta, 2 Tomu, II. BuA.,
1871 p., i Ha MOCKOBCBHKiit MOBi: I' pu M M B, Jlexuin no gormb
pumckaro npasa, V. Buj., 1916 p.

~ Ilpu HaBYaHHI pUMCBLKOMY NIPaBY BEJMKi MOCIYrH POOAThH
CNeNisUIbHI CIOBHUKH [0 JEpeN PUMCHKOro mpaBa. 3 HHX
BapTO 3a3HAYUTH OCh fIKi: JATHMHCbKO-HiMelbKiii: Heumann-
Seckel Handlexikon zu den Quellen des romischen
Rechts, IX. Bug., 1914 p.; natuncbko-noabcbkuid: Dydynsk ,
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Stownik facin$ko-polski do iréde! prawa rzymskiego,
1883 p.; Toit-)Ke CIOBHMK, NMepeKIafieHUii aBTOPOM Ha MoOC-
KOBCbKYy MOBy: [biguHCKiH, JlaTuHCcKO-pyccKit cioBaph
Kb UCTOYHHKAMBb pHUMcCKaro mnpasa, 1890 p.

[Ipang mo HayKOBOMy JAOCJi{y PMMCBLKOrO IpaBa Mpo-
EOBKyeTbcA 1 HuHi. ICTHylOTH cuenisybHi 4aconucw, sKi
npucBsideHi pospo6ui npasa B3arajdi i pUMCbKOro 30KpeMa.
Taki uyacomucu BupaoThc B Himeuuuni, Ppanuii, Itanii
ta Asctpii. [00BHII 3 HUX OCh fIKi:

B Himeuvuni:a) Zeitschrift fiir geschichtliche Rechts-
wissenschaft (sig 1815 go 1850 p.); 6) Zeitschrift fiir Rechts-
geschichte (i 1864 no 1879 p.); B) Zeitschrift der Savigny-
Stiftung fiir Rechtsgesch. — Roman. Abt. (8ig 1880 p. gonusi).

Y ®pannii: a)-Revue historique de droit (Bix 1855
po 1870 p.); 6) Revue de legislation ancienne et moderne
(Big 1870 pmo 1876 p.); B) Nouvelle revue historique de
droit (sig 1877 p.).

B Itanii: a) Bulletino dell’ Instituto di diritto romano
(ig 1888 p.; 6) Archivio giuridico (Big 1867 p.).

B ABcrtpii: Zeitschrift fiir privat. und offentl. Recht
(sig 1878 p.).

IcTOpisi mskepen pUMCBKOro
npaBa.

Posjn. I. 3aranpHi HOTATKMH.

§ 1. OsHadeHHS NOHATTA [IKepeJ mpaBa.

[bxepesom mpaBa B INMPOKOMY PO3YMiHHI LBOrO CJI0OBA
ABJIAETbCS TNpPaBOBa JymKa Hapojy, ce6-To AyMKa Opo 3a-
co0M JJs YDPAMKEHHA Jajy B CHiJIBHOMY >XUTTI JIOLCHKOrO
sarany.') B mouaTKOBi JKHUTTA KOXXHOrO JIOACHKOTO TOBAa-

) Ile o3HaYeHEd [0 IEBHOI MipH 3acHOBaHEe H& IOIIANAX TaK
3BaHOI ,icropmumoi mxroxn“ (IlyxTa), ale 3 NeAREMH BifMiHaMH 3rifEO
3 BHROJAMH HOBIIHX y4eHHX TeopeTHkiB npaBa (Kopxymos, Jexuin

e e
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pHCTBa HApOAHA AymKa L€ He OOMIpKOBYE€ [JOKIAaAHO THX
3aco6iB, a HATHMKA6TbCA Ha HUX, MOBJIAB, iHCTHUKTHBHO,
NoBTOPIOE iX MOTIM y MOAIOHMX BHMajkax Oarausko pasis,
aX MokM Ti 3aco6y He BBiilyThb B 3arajJbHUit Y)KUTOK, AK®
IOCh HEMOpylIHE, YCTalbOBaHe, WiJIKOM MNPUPORHE JJId
NaHOro psafy BuUNafkiB. TakuM YMHOM BHMHHMKA€ TaK 3BaHMi
»3BUYAl“. 1)

3rofioM, KOJU 3 JIOACbKOrO0 TOBAPUCTBA OPIAaHU3YEThCA
Jep)XaBa, O3HAKOIO $KOT € ChiJlbHAa JAJA BCIX MeELUKaHIiB
Aep)KaBU BJaja, U ocTaHHa 6Gepe Ha cebe pPOJIO BUSBJIATHU
npaBHy JAYMKY Hapoja B CBOiX Hakasax, siki y BigMiHy Bij
3BMYal0 MalOTb Ha3By ,3aKOHIiB“.

Takum poOom 30BHilIHIMY (pOpMaMU, B-SIKUX BUSBISI-
€TbCA AYKEepeJo paBa — HApOJHA JYMKA, CYyTh 3BMYAil i 3aKOH.
[x npuilHATO Ha3MBaTH TEX J)KepeJaMu NPaBa B TEXHHYHOMY
po3ymiHHi uporo cioBa. Icropis mrepen nmpaBa KOXKHOrO
Hapojly Mae CBOIM 3MiCTOM MOCTYNMiHHY 3MiHy i pO3BHMTOK
BJACHE LI¥X 30BHilIHiX MPOABIB NpaBOBOi HAPOAHLOT JYMKM.

Pumcbke mnpaBo B CBOEMY pO3BUTKOBi He MOIIO
BiADDKHATUCH Bij, NpaBa KOXXHOIO HApoAy: fAK i BCIOAH,
OCHOBHUMHU [pKepeslamu ioro Oy.au 3Bu4ait i 3akoH. Opnak
BOHO JOCSIJO TAKOro BeJUYe3HOr0o CTYNHA, fK Hife OiJblu
yOpoJoBK WLiJoi Bigomoi Ham icrtopii csiTa, OAHOIG 3 ro-
JIOBHIWINX UPHUYMH dYoro Oyao Te, LIO0 JO J[BOX OCHOBHHMX
JUKepesn npuefHasi OyaM Ha piBHMX NpaBax 1ie Hayka nmpasa
(ropucnpypeHLisi), a TaKO)X MNPaKTHKA CYXOBUX Ta MHINHX
[epPXKaBHUX YCTAHOB. :

no o0weid Teopin mpapa, cTop. 82 i ci.). B Haymi nOHATTA JPKepex OpaBa
JlalleKko Ime He BCTaHOBJIEHE ocraroyHo. Tak, MiM HHIIHM, JKepelaMy
1paBa fe-XTO0 Ha3UBae THX YHHHHAKIB, Bij AKHX BHXOXHTH Te, M0 CKI3jiae
co6oro mpaso (Kipp, Geschichte der Quellen des romischen Rechts,
crop. 1). TEX, XTO IEM LiKaBHTLCH, BiJCHI2eMO 0 KypciB 3arajibHOI Teopil
(emumraponenii) npasa. Jus. wamp. i3 mosimux: Bierling, Juristische
Prinzipienlehre, II; TapanoBcki#, V4eOHUKD SHLUHKIONELIH MPaBa;
0pseBs, 1917 p., crop. 165 icx; Merpamunkil, Teopin mpaea, 1. II,
§ 39; i mHmm.

) Iepinr (Entwicklungsgeschichte des romischen Rechts,
crop. 15) ny#e BIYYHO DOpPIBHIOE BHHHKAHHA 3BAYAA 3 NPORJIATEHHAM
T1iCOBOT CTEKKH.

-
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Ik Ka)KyThb HaM DHMCbKi IODUCTH, pHMCbKe IpPaBo
NOBCTAJI0 3 3aKOHiB (MOCTAHOB HApOAHiX 3i6paHb), - Mie-
GicuuTiB (MOCTaHOB MIe6eHCbKUX 3i6paHb), CEHATYCKOHCY/Ib-
TiB (IIOCTAHOB CeHaTa), KOHCTUTYLiH iMmepaTopiB, egHUKTiB
THX BHIIMX YpSAOBLiB, SIKUM Ha L€ HaJlaHO NMpPaBo, i NOACHEHb
IOPHCTIB. )

§ 2. lus civile, ius honorarium i ius gentium.

CnoyaTky pHMCbKe TMpaBO pO3BUBAJOCH, fK IPaBO
BHKJIIOYHO PHMCHKUX TOPOXXaH i HasuBaJIoCh ius civile, a6o
ius Quiritium. IlpaBo ne O6yn0 3acHOBaHe HA CTapHUX 3BHU-
4yadx i mocraHoBax HapojHix 3i6paHp i Oyn0 HaA3BUYANHO
¢opmanbHe. 3aJ0BOJIBHAIYM iHTEpECH PUMCBHY¥UX TOPOXKAH
TOXi, KoaM iX Oyno HebGarato i BHYTPilIHE XHUTTH IX ¥y CBOIX

1) Gai 1, 2; Papin. D. ], 1, 7: Constat ius populi romani ex
legibus, plebiscitis, senatus consultis, constitutionibus principum,
edictis eorum, qui ius edicendi habent, responsis prudentium. — B mayni
Ha3HBAKTL [iKepelaMK IpaBa y BifpiKHeHHdA Bij BHINE3rafaddX, MOBIAB,
JKepel ,BHHHKAHHA“ IpaBa, e # Tak 3BaHi Jskepena . ,ni3HanHI“ OpaBa,
ce6-1o Bci B3aralli MaTepiduam, 3 SKHX MOXHA Ji3HATHCH TPO NIPaBO J1a-
goro Hapony (Kipp, Geschichte der Quellen, crop. 1 i cx.). 3orpema
IpO0 NpPaBO pPHMCHRE MH Ji3HAEMOCh He TiIbRH 3 NaMATHHEIB BIACHE
IODHIHYHHEX, 9Ki BHIme nepeniverHi, a Tago® i3 0aratboxX HaMATHHKIB
JitepaTypH HelopHAuyHOi: mnmcarb mnoeriB (lxgaBrta, Tepemnia,
OBigia rta mEm.), icropmriz (Tmra JiBig, Nionmmcia Taxikap-
HachbKkoro Ta HHOL), (ixposodiB i xpacHomornis (Ilinepona, KBin-
runigaa Ta nEO.), arpoHoMiB (Katoma Crapinivro, Tepemnis
Bapora Ta mHm.), 3emiemipiB (lOnia ®pomrmma, Cirynsq
draxa tTa HHM.), EoMeHTaTopiB (Ackomuig, Cepmia, Maxpobig,
Benia ra mEm.), rpamarukie (Bepia dnaxa, Pecra, IlaBia
Niarkora, Baxepia IIpo6a, Homia Mapnexa, Icugopa
lackaxnica rta nEm.). Bararo BigomocTe# mpo mnpaBo MH 3] H0aeMO
B ancrax Ilaimia Moxopgmoro i ABpexis Cimaxa, a Takom
y TBopax ABusa I'enia (Noctes Atticae B 20 kmmrax) i Banepis
MarcuMa. Kpim Toro pjia ni3EaHBES DHMCHROTO OpaBa CIyXaTh IUe
H aKkTH 1 JMORYMCHTH, TOJOBHHM YHHOM DNDHBATHOTO Xapakrepy, fKi
MAMIE K0 Hac Ha HABOU[OHHX JOI(MHKAX a60 mamipyci. 30ipky mepmux
nuBuch y Bruns, Fontes, 1., crop. 304 i cn. 36ipor axTiB Ha mamipyci
33 OCTaHHi pOKH Bmilnina y cBiT BelHYe3Ha KiNbkicTh; XA IRIABHOTO
BKUTRY HadBuriggima: P. Meyer, Juristische Papyri, 1920 p.

e e
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nposieax He OyJIO Lie CKJAajHEe, BOHO 3rojOM, 3 MO GiNbIIEHHIM
4yuCcla TOpOKaAH i YCKJIAaAHEHHAM IX B3a6MOBIJHOCUH, MOYajo
He TibKM He JIafHATH Ti B3aE6MOBIIHOCHHM, & HaBNAKM —
3aBa)xati M. HaassBuuaiiHO KOHCepBaTUBHMU XapaxTep Ha-
POy PMMCBKOTO He JaBaB MOXXJIMBOCTH Bifpasy B KOPiHb
3MIHHTH Lle MpaBo, aje Ha MOMiY TOJAi Mpuiluia Tak 3BaHa
inTepnpeTanisa npasa, ceG-TO MOSCHEHHS {toro 3 GOKy
3HAIOYUX NpaBo o0cCi6, NpaBO3HABLiB, fKi, He 3MiHAIOYH
3aK0Ha, OfiHAK, 4aCTO IL{JIKOM WITYYHUMU 3aCO6aMHu, NOSCHAIN
npaBHi HOpMU (NPUNUCH) TaK, 1I00M BOHM MOIJM PO3BA3ATH
TaKi JXUTTbOBI NUTaHHA, SAKi 3a Yacu BHAAHHA UUX HOPM
LiJIKOM 1€ He iCTHyBaiM.

Opnak iHTepmperauis UMBIILHOrO mNpaBa, — SIKA THM
Gijbile cmoyatky Oy/a B pyKax BUILMX JKepLiB — MOHTHGIKIB,
i Tpumanacb HUMM B TAeMHHUIi He TiJbKM Bif HapoOAy, alje
# Big THX BuUlIMX ypaApRoBuUiB (maricTpaTiB), SIKi NMOBMHHI
Oynu OesnocepefHe pO3BI3yBaTHM Ha MNpPAKTULi CKJIAAHI
IOpUAHYHI NMTaHHA, — He MOIJIa caMa 3aJ0BOJIbHMTH BCi
BUMOTH JKUTTS TOMY, LIO He TiJbKM 3BHYal, ane # 3aKOHH
He TOpPKaJK€h 30BCIM 6araThbOX >KUTTHOBUX SIBHL, i JAaJNEKO
He KO)XHe 3 OCTaHHIX MO)KHA OyJ0 MiATATHYTH Mif SIKYy-
HeOyAab i3 icTHyrouux HopM. Topi Ha gomomory fo ius civile
3’ABUJIaCh HOBA CHCTeMa, fIka OTpUMaJa Ha3By ius henorarium
(npaBo MaricTpaTchbKe, Big cnoBa honores, sikum PumisHu
HasuBaJM B3araji mocagu BuiiMx maricrpariB). Iligcrasoro
uboro 6yso Te, 110 MarictpaTu 30060Bsi3aHi Oyiu CJlifKyBaTH
3a HeNopyLIEHHAM BHYTDilIHBOrO JIAafy B Jep)Kagi, a AJad
MOJKJMBOCTHM NPOBECTH Ueil JOTNAR Yy KUTTA IM HajgaBaloCh
npaBo BuAaBatu CBOi poanopsamxerus (ius edicendi). Posno-
PAI)KEeHES 1i, pO3yMi€TbCSd, He MOIVIM KacyBaTU 3aKOHiB,
BOHM MOTJIM 3MIHATHCS 3 KOXXHHUM HOBUM Marictpatom, aje
NOCTYNiHHO 3 HUX BHUPOGUJACH Yyepe3 MOBTOPEHHS THX CaMHUX
pO3NOpAMKEHb NiJla cHCTeMa, fKa 3’efgHanacs 3 ius civile
B OJHY HEPO3PUBHY CiTKY.

dopmaniam UMBiALHOIO IpaBa, KU He [aBaB HOMY
MOXJIUBOCTM 6e3 jomomoru ius honorarium cCiaigKyBaTu 3a
YCKJIAQJHEHHAM BifHOCUH Me)XM PUMCHBKMMM TOpPOYKaAHAMM,
cTaB iule Ginblie HOMY Ha mepeluKoAi TOAi, KOJM y NpaBHMIL
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0o6ir pasom i3 MOIIMPEHHSM MEX PUMCBKOI [ep)XaBU BCTy-
NUIM JIIofe, SIKi He MajJu NMpaBa PUMCHLKOrO OPO’KAHCTBA,
Tak 3BaHi peregrini (uyxuHui). Ha Hux uuBigbHe mnpaso,
SIK NpaBO BUKJIOYHO pUMCHBKUX TOpO’XKaH, He MOIJIO Hi
B SIKOMy pasi MOWMPATUCH — i NeperpiHu, K y 3HOCHHAX
3 PMMCbKUMH TFOpPOKaHAMU TaK i NOMiDX C00010, 3aJUIIANHUCD
6u uinkom Oe3npaBHUMM, AKOU i B IbOMY BiZHOILUEHHi He
cTtano pomnomoror ius honorarium. [lng po3BsAsaHHs crnpas
MeXH [ropoykaHamu i mneperpiHaMu, a TakKO)X neperpiHir
Mexxu co601o, 6ysa BcTaHOBNeHAa B Pumi oco6auBa mocaga —
praetor peregrinus. Lle#t nmpeTop, minKOM He 3Bsi3aHU# HOp-
MaMM UMBiJILHOTO NpaBa, Mir npu po3Bf3aHHI cnpaB Kepy-
BaTUCb (aKTUYHMMU 3BUYAAMM MiKHAPORHIX TOPrOBEJLHUX
. 3HOCMH, a TAKOXX yCima IpaBHMMU HOpMaMHU Ta iHCTUTyTaMH,
AKi iCTHyBaJM B 3aKOHOJGBCTBAaX TUX AEPIKAB, 3BifKiNI MOXO-
aunu neperpiny, i fAki Oyaum Fiasg GiNbLIOCTH 3 HUX CHiJIbHI.
3 1bOro MOCTYHmiHHO BHpPOOMJOCH HOBe NMpaBo, CKa3aTH-O0,
3ara/jbHO-HapojHe, ske Pumisum # HasuBaim ius gentium.
Binbme rHy4yke HiDK ius civile, e mpaBo 4MM pajblie, TUM

Gi/lbLIe BIJIMBAJIO HA MPABO BJIAaCHE PUMCHKE, IEPENABAJIO HOMY

€BOi HOPMH, a KOJIM DPKHULA MDK PUMCBKMMHU FOpOYKaHAMHU
i meperpimamm Oysa ckacoBaHa, o6ujBa mpaBa 3’€HAANKCH
ninkom i ius gentium 3poOusoca BiacHe PUMCHKHM NPABOM.

:

§ 3. lus naturale i aequitas.

[osoBHuM mxepenom A ius gentium Oysy, SIK yKasaHo
BUlle, CHiJIbHI /g GiNbLIOCTH NEpeIpiHiB MpaBHi iHCTUTYTH
ix pigaux kpaiH. Cam ¢axT Takoi COiNLHOCTH 3BEPHYB HA
cebe 0COOGIMBY yBary DHUMChbKUX FODHUCTiB, i BOHU JiHilIM
RO NYMKH, 1O TaKi CHiJbHI AJS1 BCiX iHCTKTYTH He € LIOCh
BUrajjlaHe JIIO[bMM, aje IIOCh 3aCHOBaHE Ha cCaMiil NPUPOAI
JIOMHY, Ha SAKOMYChb NPHUPOAHbOMY po3ymi (naturalis ra-
tio). Lle cmisbHe mJiA BCix mpaBo, MOBJISIB, NPaBO ifealbHe,
OiNbLIICTD PUMCBHKUX KIOPHUCTIB TEX HaauBajo ius gentium,
a peaki pauu Homy HasBy ius naturale, npu yomy AiiuLIM
HaBiTh [O JAYMKM, IO NPaBO lie € ChiJbHe He TUIbKK IS
BCiX HapoJiB, aje i B3arasi JJIg BCiX YXMBUX CTBOPiHb, HABITH
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ana 3BipiB!). Jlo Takux CHiJLHUX AJS BCiX CTBOpiHb iHCTH-
TYTiB BOHM 3ajqyyajd OAPYXiHHA, HAPOMIKEHHA [iTelt, ix
BuxoBaHHd. Illo6m ius naturale 6yno pilicHO mKepeaoM
MO3UTUBHOTO MNpaBa, 3 THM 3rOJAUTUCH HEMOXKJHBO: OJpPY-
YKiHHA, RiTOPOMKEHHS, NOTAAX 3a RiTbMM, NOKH BOHU Maji, —
CHiJIbHI KHBUM CTBOPIHHAM, AK aKTH YUCTO (i3uyHi, iHCTHHK-
THBHi, i 3 NpPaBHOIO AYMKOIO HiYOro CHiJILHOrO He MAalOTh;
BOHA 3yMMHAETHCA HA HUX LIJKOM TaK camo, K i Ha BCix
MHIIMX JSKUTTbOBMX $BHINAX, JUIIEHb TOAi, KOJM Heype-
IyJbOBAHHA iX BHOCHUTb PO3PYXy B XUTTbOBMM YKJAJ.
Taxuii->ke 4ucTO aO6GCTpaKTHUH, (inbo30duuHMA xa-
paKTep HOCUTb i le OfHe J)Kepeso npaBa, sAKe BU3HABAIN
PMMCBKi IODHCTH, TaK 3BaHa ,aequitas“; 110 Take po3yMinu
BOHM MiJ IMM CJOBOM, JAOKJAJHO O3HAYMTH JRYy)Ke TPYAHO.
CraBndauu nopyd BKasiBKM 6araTbOX PUMCBKHUX IOPUCTIB, ?)
Tpe6a Aymary, 10 mij aequitas BOHM pO3YMiau iHCTHHKTHUBHE
MOYyTTS CNpaBefJuBOCTH B JyUli JIOACHKil, a60 1Ie Giabii —
iHcTUKTHBHE OaKaHHA 3arajbHOro fo6pa, sike NPUMYLIYBaJIO
Jnofieit BiAXWJIATHCH BiJ npaBa ¢OPMalIbHOrO TOAi, KOMU

,BOHO He 3aJ0BOJIbHSIO 3rafgaHoro mnouyttsa. PosymieTscs,

NpUJIyYHTH aequitas po fyKepen npaBa B TEXHHYHOMY pO3y-
MiHHi, SKAMHU SBJAAIOTHCSI Ti J)Kepena, ski nepeiivyeHi Hamu
B § 1, Hi B sixomy pasi HeMOauBo. Temow HamOl KHUIH
B JajbuioMy Oyae icTopis BJAaCHE THX TEXHUYHUX JHKEpe.

) Ulp.D. I, 1,1 § 2=1In. ], 2 pr.: lus naturale est quod natura
omnia animalia docuit; nam ius istud non humani generis proprium,
sed omnium animalium . .. commune est.

2) Pomp. D. XII, 6, 14: natura aequum; Pomp. D. L, 17, 206:
jure naturae aequum; Gai D. XXXVII, 8, 2; XVL. 1, 93; Pa I D.
XLIV, 1,1; Ulp. D. 1V, 4, 1 pr.: naturalisaequitas; Cels. D.], 1,1 pr.:
ars boni et aequi, i mEmi. Oco6amBo mixkase ojxue micme 3 [irecr (Ulp.
D. XV. 1, 32 pr.), axe rame: sed licet hoc iure contingat, tamen
aequitas dictat iudicium in eos dari, qui occasione iuris liberantur.
llc micme noBro BBaMKAJOCh 3a iHTepmoOJALil (mi3HilmIy BCTaBKYy 3 0ORY
KOMMNiTATOpiB); ale HHAI BKO JOBELEHa Horo opurinaibHicTh. (JMBHCH:
Kipp, Geschichte der Quellen des romischen Rechts, III. Bux., 1909,
crop. 9.) Wuwmi o3sagenBa momarTd aequitas pusmch: XBOCTOB'B, ONHTH
XapaKTePHCTHKA MOBATIH aequitas m aequum ius, Mockna, 1915; Ubbe-
lohde, Uber Recht und Billigkeit, Hamburg, 1887; Federico de
Cola, Lo stretto diritto e I’equita nel diritto romano, 1888; lhering,
Geist des romischen Rechts, II, 1, § 29.
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§ 4 Cnoco6u BukIafgaHHgd icTopii mepen
npasa.

BcTaHOBUBIUM TeMYy KHUIM, MM MOBHMHHI Ille BUPILIMTU
TO# cnoci6, skum Mu. 6yfemo i1 BuknagaTu. IcTopio npaBHux
NOKTpiH MO)XHA BMKJIAjaTU ABOMa crmocofamu: a) mepioaud-
HUM, a60 CHHXPOHICTUYHMM, KOJU 3MIiCT NOAINAETLCA HA
okpemi mepiogu i B KOYXHOMY BHKJIafaeTbCA BCe, L0 Bif-
HOCUThCA 10 HaHOi TeMy, i 6) cucTeMaTU4yHUM, ab0 X P O HO-
AbOTMYHHUM, KOJA cCamMa Tema MOAIJAEThCA Ha OKpeMi
BigfimM i KOXHMH i3 HHX BUKJIANAEThCA B MOPSAAKOBI MO-
cryniiHoro po3BuTky. Ilpu mnepumiomy cmocoGi Jekue
yABISETHCS BeCh Linoo6pas npasa y Ti a6o wuHIII 4acy,
ane 3aTe YTPYAHAETbCA YABJIEHHA co06i 06pasy MOCTymiH-
HOrO PO3BUTKY KOYKHOrO OKPEMOro HDPUAAUYHOTO SBHINA,
a pa3oM i3 TUM ICTOPUKOBIi HOBOJUTHCS MOBTOPIOBATHCK,
i ne HemuHy4Ye d4epe3 Te, L0 iCTOpPMYHE >RUTTS HIKOJIM He
BKJIQ[IA6€ThCS IIJIKOM Yy LITY4Hi pAMIi mepiofiB, HifKi >KUT-
ThOBi, @ TAKO) i IOPUAUYHI SBUIIA He MOYMHAIOTHCA i He
KiHYalThCcAd Bigpasdy, panroM. binpmicTs icTOpUKiB pHM-
CbKOrO0 TmTpaBa OfHAK KOPUCTYIOTBCA CHHXPOHICTUYHUM
cnoco6oM, JAilsguu icTopilo mpaBa Ha mepioau Lapis, pec-
ny6aiky, npuHUinaty i a6coar0THOI MoHapxif,') 060 BHKJa-

) Ilef momix Ha mnepiof® BRHBaeThed HaflgacTime. Ane € me
#i mEmi cmoco6m mepiopm3amii: TaR Ii6or (History of the decline
and fall of the Roman empire) pginETs icropiro PHMCHEROTO IpaBa H3
ocb ari gormpi mepiomm: 1. jmoiecropmummil, 2. mouaTRy, 3. DO3KBITY,
i 4. 3apemagy wopueupyrennii. Iyxra (Cursus der Institutionen) mpmit-
Mae TaKoX JOTHpI mepiofd, ale WO HEMOMY NPHENINOBi: 1. HecBiZoMOro
€IHHCTBA, 2. pimHOMaHiTHOCTH, 3. cBifoMOro egmHcTBa H 4. RojE(iramil.
Baxstep (Geschichte des romischen Rechts) moginge ieropiro paMenKoro
npaBa Ha CiM mepiofiB, BHRIYHO B 3aJERHOCTH Bif mOJil MONITHYHHX,
Mypounes (I'paxgaEckoe mpaBo JpeBEAro PHmMa) — Ha mATh, B 3aIEHK-
HOCTH Bij MOCTYHiHHOI 3aMiHH BiIHOCHH IpPOMAJChKO-DOJOBHX KOHTPOJIEM
Iep®aBHOI BJagH y npHBaTHOnDpaBHOMy XxHTTi. lepimr (Geist des
romischen Rechts) mo6ayae BchOro TpE HEpiofH B 3aIeRHOCTH Bij BHYT-
pimEix 03HAR pEMCHEOTO mpaBa: 1. mepiof cmimpHOro jpis Beix imgo-rep-
MaHCBKHX HAapOjiB OpaBa, 2. mepiof cneqE(YHIHO-PHMCHROI CHCTEMH NPABa
i 3. mepiox cympamaniomambEOI CHCTeMH mpaBa. TakoX Ha& TPH luepiogd
MiTHTH icTopio pEMcbKoro nmpaBa i XBocToB (Meropid pEMCRAro mpana),

2
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NalTh B3araji icTopilo JHKEpel INpaBa pasoM i3 icTopieio
Iep)KaBHOro mpaBa Puma; a AJs 0bOro OCTaHHbOTO CHHXPO-
HicTMYHMA MeToj [QiHCHO HaMkpamui, 60 3MiHA 3arajbHo-
JEP)KaBHUX yCTaHOB OinbLI-MEHII BignoBifana 3MiHi BulOf
Blagu B jJepxaBi. 51 3 cBoero 60Ky OfHAK, BUKJIAJAIOYH
icTopiro mKepeJ mpaBa OKpeMO, BBa)Kalo 3a Kpalle NpUIHATH
CUCTEMATHYHMH cnoci6, gK Takui, L0 JacTb YMTayeBi
sICHiLIE PO3YMiHHA NOCTYMIHHOTO PpO3BUTKY i 3aHenajy
KOXXHOIO OKPEMOrO [pKepesa mpaBa; a Jjisg TOro, uoou
yuTadeBi OyB sCHMH i cTaHm BCiX JyKepes mpaBa y KOXXHHH
nepion, A 3apa3 y 3araJbHUX HOTATKax JAaM KOPOTKHI
CHHXPOHICTHYHUU 1X OTJIAL.

§ 5. CunxpoHicTHYHUM orasj 3MiHUM JKepen
PUMCHLKOIO mpaBa mno mepiogam.

B Tak 3BauHuii mepioj uapie, Opo AKUii HE MAEMO HiYOro
KpiM JOoCUTBH JIEIeHJApHUX OMNOBifaHb PUMCBKUX ICTOPUKIB,
TOJIOBHMM [DKEpeJOM npaBa SBIIBCA 3Bu4ait (mores
maiorum). 3axonu (leges), ce6-To MOCTAHOBU KypiaTCbKUX
KoMmiuit (8i6panp natpuuiis), CTBep/KeHI uapeM, fAK Ie
1 KOBOXXY HWK4Ye B § 8 (nmpo ,leges regiae“), Tex icTHy-
BaJu, ajle 3aiiMaau JpyropsaHe Micie.

3 noyaTkoM pecnyOGJiKd TOJOBHUM [)KepesoM MNpasa
pobuatbca leges, ce6-TO NOCTAaHOBM HapopHix 3i0paHb,
nepuie KypiaTCbKHX, MOTiM LEHTYPiaTChKUX, JO SAKUX 3TOLOM
npunyyarotbesa i plebiscita (mocraHoBu TPUOYTCbKUX 3i-
OpaHp). 3aKOHM Li pas3om i3 mores maiorum CKJIaAaOTh
ius civile. 3 caMoro moyaTKy J0 HMX NPHIYYa€ThCA iHTEP-
nperauis, nepue — XepLiB, a MOTIM — MPUBATHHX 3aKOHO-
3HaBuiB (iuris prudentes). 3 ycTaHOBJEHHSAM Mocaj NpeTo-

3aCHOBYIOUHCH TOJNOBHHM YHHOM HA NPUHEN{NI DPO3MOBCIOJXKEHHS NPHBAT-
HOTO pHMCHEOr0 mpaBa: 1. mepiog ius civile, 2. mepiop ius gentium
i 3. mepiox samemagy i rommdiranii mpasa. Kpiorep (Geschichte der
Quellen und Literatur des rémischen Rechts) cmeuisapro mist icropii
naxepen Gepe Tpm mepiopm: 1. wacw mapie i pecmyOumikH, 2. yacH NPHAMI-
mary i 3. vacm abcoanTHOT MOHapXii, ce6-To To# caMMH IORLI, AKHH
e NpHHAHATHE 3aralnpHO, JHINGHD 3'IHYIOYH NepIui JBa NepiojHd B ONHH.




19

piB ( % p.) i KypyJabHHX efwiB 3’ABIAIOTHCA IX € UK TH,

ki mo kiHug pecnyOJiKd rpaloTh PpOJIIO HaMBaXKHILIOrO
[)KepeJa NPUBATHOrO MpaBa. 3 MNOIIUPEHHAM Bjaaju Puma
Ha Bcroo Itanito i 0co6suBO Ha MpoBiHIii, MOYMHAETHCA PO3-
BUTOK npaBa 3arajbHO-HapojpHboro (ius gentium) Taxko Ha
nigcraBi epgukTiB. IloctanoBu cenara (senatus consulfa)
3a 4acu pecnyOJiKu rparoTh JPYTOPSARHY POJIIO i He MalOTh
CHJIA 3aKOHA, a TOMYy He SABJISIOTBCS [IKepeJaMu IpaBa
y CTHUCJIOMY PO3YMiHHi LbOrO CJOBa.

3a vacu npunuinary (29 nepep PisgBom XpucroBum —
205 micas PizgBa XpucToBOro) Hapo/Hi 3i6paHHs MOCTYNiHHO
TPaTATH CBOE 3HAUiHHA, leges i plebiscita po6asaThLCA pifuKMMy,
a 3rofoM i 30BCiM 3HMKAWOTh. 3aMiCTb HUX JDKEPEIOM
IUBiNbHOTO mpaBa po6aAThCA Senatus consulta, 3acroBasi
Ha nponosuuigax imneparopis (orationes). ExuxTu maticTparis,
0COOJMBO MNpETOpiB, 3 MNOYATKy NPUHNINATY 3aNKULIATHCS
JpKepesioMm ius honorarium, aje B CKOPOMY 4aci OTPHMYIOThb
CTAIMHA XapakKTep, NEPemucyTbCA CJHEM MaricTpaToMm v
Apyroro 6e3 j»agHux A00aBOK, MOKM HapelTi IpH immepa-
Topi TajpisHi icTHyrOuu#l efUKT THUX 4YaciB He 3aTBEpIKY-
€TbC Ha Oypyde i He poOGUThCI OOOBA3KOBUM. 3aTe Ha
NepIUi ULIAX BUXOJATH PO3NOPSKEHHS iMmepaTopiB (con-
stitutiones principum), fAxi 3 mno4aTKy NpUHLINATy MaJju
cusly He Oinbily Biff NPETOPCHKOrO €JUKTY, B KiHIi-)K IIPUH-
ninaty iX BBa)KaJdd B)Ke Majo He 3aKOHaMu — JIKEpeJoM
UYBIIbHOTO mpaBa. Ba)kHuM myKepesoM mpaBa pOOUTHCA 3a
YacM NpPUHLINATY i MIOpUCHPYAEHLid, TakK 3BaHi responsa
prudentium, oco6iuBO 4Yepe3 Te, IO OCBiueHi Jioje, He
Maroyyd 3mMoru po6uTH Kapiepy NMOJiTHUYHY, MacaMy KMHYJIUCh
y CTypioBaHHS npasa. Yacu mpuHuinaty e B3arajii Mo Kijib-
KOCTM Ta TiJHOCTM JKepen npaBa HaiGimbuie GIUCKY4Mi
nepion ictopii Puma.

3a yacu a6GCoOMIOTHOI MOHapXil BCi B3araui [Kepena
npaBa, 3a BUKJIOYEHHSIM iMIepaTOPCHKUX KOHCTUTYLiH, wis-
KOM TpaTATb CBO€ 3HauiHHA. OZUHOKMM JRiIMCHHM JKEPEIOM
pOOUTLCA BOJS iMnepaTopiB, X pO3MOPAAKEHHd, AKi OTPH-
MylOTb Temep i HasBy ,3akoHiB“ (leges). Pumcbke npaBo

2%
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KiH4a€ iCTOpil0 CBOEro pPO3BUTKY, OTPUMYE OiNbII-MEHLI
cTaiy ¢opmy, a uepe3 Te 3amaf 30epeeHHd HOro Ha
Gynyuzny ioro 306ipailoTh B KHH)KKM i CUCTEMATH3YIOTh, 11O
3BeThCSl KOoAMGpikanierw mpasa.

Takuii GyB y 3arajJbHUX pUCaxX Xifl POSBUTKY MKepes
PUMCBKOTO IIpaBa mno mnepiogam.

Tenep Mu mepe#peMo KO POSIJIALY PO3BUTKY OKPEMEX
IKEpeJl TMpaBa B MNOPSAKOBI THX YHMHHHMKIB, AKi KOMHHUIA
30KpEMa BUABIANM HAPOAKIO NpPaBHYy JAYMKY, ce6-To
nepuie po3rjsgHEeMO NpPaBo, CKJIAajeHe BCiM Hapojom (3Buyaii),
pajbuie — HapoAHimu 3i0pannamu (leges i plebescita), ce-
HAaTOM, MaricTparaMmu, iMmepaTopaMu i IOpUCTaMH, a MOTIM
3aKiHYMMO BHMKJAAOM 3BEJEHHA JO KymH BChOTO 3rajaHoro,
ce6-To Kopudikauii npasa.

Posn. II. 3Buyat.
§ 6. 3Buuall IK OfMHOKE J)Kepelo mpasa.

Hlo nepsicTauM mpKepesoM pPUMCHKOro mpasa GyB 3BY-
yail i Jmme BiH cam, ue He MiJIArae >KaJHOMY CYMHIBY:
He Ka)Ky4d B)Ke IPO MNOPiBHJBHY iCTOpil0 BCiX B3arajii Ha-
pomiB CBiTy, fKa 3 MeBHICTIO JOBOAHUTH, 1{0 He Oyso i He
MOrjo GYTH Hapoja, siKuil 3 camoro MOYATKy CBOEro iCTHy-
BaHHA CkJafaB OM Jep)KaBy i Mir yepes T€ MaTH 3aKOHH,
MM MaeMO Dle ¥ MOCBifYeHHS NpPO ue 3 OOKYy PHUMCBKUX
IOpUCTiB i icTOpukiB. 3 HMX MDK KHIIMM BHJHO, W0 # 3a
yacu uapie, ce0-To TOHi, KOJM BKe CKJIajlach [epiKasa,
ONMHOKHMM JKepeJOM npaBa crnoyaTky OyB 3Buyail.l)

Ieit 3Buuail, 4K i B MHIWKMX HApOJiB CBiTy, CMOYaTKY.
TOPXABCA SIK BiHOCUH JIOfleit meu co6oto, TaK i lye Oinbiue
BifHOCMH iX Ro OoriB, 60 Ha meplIUX CTYMHAX JIIOJCLKOTO
PO3BUTKY AyMKa JIOACHKA, He MAlO4M 3MOTU 3PO3YMIiTH Mmij-
CTaB¥ CHiJbHOrO JXHUTTA TPOMAafsHCTBA, MNOSCHIOE BCi CBOI
3BM4Yai HawaszaMu OoriB. Ane PumisiHH TOMY H DO3BMHYJIH

Y Pomp. D. ], 2, 2 § 1: initio civitatis nostrae populus sine
lege certa, sine jure certo primum agere instituit. Takoxx: Dionys, 10,1.
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TaK FapHO CBO& NMpAaBO B MOPiBHAHili 30 BCiMa MHIIUMM Ha-
pojamu CBiTy, 110 BOHM LIe 3 [fysKe JAJEKUX YaciB 3ymiau
BiIAiNATH npaBoO JIOACbKE MiA mnpaBa 00XOT0; B YCAKOMY
pasi B icTOpuuHy emoxy uLe pO3[iJeHHs npaBa LIJIKOM fCHE.
3a mopylleHHs NpaBa JIOACBKOro, ske Pumisgnu Hasupanu
ius, xapae mOACbKa BJaAd, 3a TaKe-)X NODPYIUEHHA Ipasa
60’K0ro, U0 Mano Ha3By fas, MOPYWIHMK HaKJIMKae Ha cele
ruiB 6oris.!)

Tpe6a oaHak OfMiTUTH, 1O HABiTH i B icTOpUYHI YacH
CMOYaTKy KOJIO BigHOCHH, sike oO6iiimano co6orn fas, 6yno
Ly)Ke LIMPOKe: BCAKI 3MiHM B JepI)XaBHOMY mpasi poOu-
JHCh He XHakKlle, K 4Yepe3 3aNuTyBaHHA BOJi OOrie; MHp
i BiiiHa, ce0-TO NMpaBO MiXXZepiKaBHE, TEXK 3HAXOJUIOCH
y 3aJe;KHOCTH BijJ NPUMHCIB pesirii, i yumu cnpasamu Bifganu
oKpeMi xepui—Qenisau; B IpaBi KapH O MY BCi B3arani ayio-
4ifHM POS3rJIARANNCH He TiIbKA fAK MODYUIeHHI INpaB JIOf-
CbKHX, ane U sk oGpasa GoriB; HaBiTh y mpaBi NnpuBaT-
HOMY Taki pedi, 9Kk ofpyKiHHS, fipubpanHs 3a CHHA, 3aMo0-
BiTM i B3arasii NpaBO CHajgKOBe HAXOJZUINUCH Iif ROTJISAOM
penitii; mpoBaj)XeHHA KaJleaaps, 110 MAJIO BeJIHIE3HAH
BIUIMB HA NpUBaTHE NpaBoO i CyJoBY mpoueaypy, 60 BCTa-
HOBJIZAJIO [iHI, B SIKi MOYXHO OYJIO BECTH cnpaBn, 0yJ0 B pyKax
KOJeril »KepuiB-NOHTAQIKiB. ?)

3Buyal, 110 Matd CBOIM OpefmeToM fas, uepe3 Te 110
B 9acu iCTOpHuRi peniriiHe »KUTTA PuMa BXXe HaXOJuJIOCh
il KepyBaHHAM Konerm JKepLiB, FOJIOBOI0 AKKX i HAWBUIIUM
>kepuem OyB napb, B Ti yacw nepecTaid B)Ke BUPOOJATLCH
BCi€I0 HApOAHbLOIO Macol0, a JUIIEeHb OOMEKEHHM KOJOM
oCi0-KepuiB, AKi TakuM POOGOM OTpPUMYyBalM BEJHYE3HY Bary
B JleprKasi. %)

) Serv. Georg. 1,296: Fas et iura sinunt, id est divina huma-
naque jura permittunt, nam ad religionem fas, iura pertinent ad homines.
Isid. orig. 5, 2: Fas lex divina, ius lex humana est. Liv. 7, 31.

?) Ihering, Geist des romischen Rechts, I, § 18; Boroasmnosm,
Y4e6HEKD HMCTOpIE puMCKaro mnpasa, cTop. 47; lokpoBckif, Mcropia
pHMCRAro mpasa, crop. 35 i ci.

8 Lambert, Fonction du dreit civile comparé, I, crop. 693 icux.

Karlowa, Romische Rechtsgeschichte, I, § 19. XBocToB®, Heropis
pPHMCKAro mpasa, CTOp. 74.
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3paBanocs-6, nMpu TakuxX ymoBax fas mosuHHO Gyno-6
3aJIMIUUTUCh ONUHOKMM JDKepeJoM mnpaBa, 6o BHpoGJa-
I04MCh y Kouseriax Jofed Oilbll OCBiYeHMX i BIUIMBOBHX,
BOHO MaJo MOBHY MOXJMUBICTb 3aiaBUTH CO6O0I0 3BUYAl
3araJIbHOHapojHi, sIK Oiapll sicHe i JoxJagHe. AJie e He
mano micud. Llinkom HaBnmaku: M 6ayuMoO M0 ius He
TiJIBKM 1CTHYBaJO psagom i3 fas, aje 4uM [ajblie, THM
6inpLie  BifokpemyroBasock i 3abipano Big fas o6wmap
fioro mNpUCTOCOBAHHs], @)X NOkM fas He 3aNMILIMIOCA 3 THM
JUUIEHb KOJIOM BiJHOCHH, sKe MaJo 6esnocepefHid 3BA30K
i3 peuiriero.

B 4yomy-x pmino? Illo pxo mnpuuMH OBOro sBHIA
ictHye 6arato TeopiHf, 3 AKMX, Ha Miil noOrJIaj, HauUBipHi-
IO € Ta, sKa MOsACHIOE DO3BMTOK ius THM, L0 Hace-
JeHHs crapojaBHboro Puma ckiaganoch i3 marpuuiis i
miebeis. 1)

Tinrpkun natpunii Maju npaBo NpuUitMaTu y4acTb y pe-
JififHOMY JXUTTi Jep)KaBH: i TOMY TiIbKH HA HUX MOIJa IO-
wuproBatucy uuHuicTe fas. o mo mue6eiB, 1x BHyTpimiHe
KUTTSA, @ TakoK X B3a€MOBIAHOCHHM 3 MATPHULisIMM, He Mif-
Jararo4u fas, MOTJIM peryJroBaTUCh JUIIEHb 3BUYAIMU NpPEJKiB
(mores maiorum), 3 AKMX NOCTYMiHHO i BHPOOUJIOCH ius
(muBuch panpuie: §§ 8, 9.)

§ 7. 3Buvyal, K JOJATKOBEe JgiKepeNo mpasa.

Xou4a 3 yaciB XII Ta6nuup 3Buuail BifCTYNUB CBOE MiCiie
3aKOHOBi Ta WHIIMM, 3rajsHuUM y § 1 mxepenam mpasa, fKi

) Hanp. Kuntze, Cursus des romischen Rechts, § 70. Ilporu
I[OTO TOTISNY BHCIOBJNIOEThCS M HMHIAM BoroxbmoB®b, YYCOHHLD
HCTOPiH pHMCKAro npasa, crop. 49, — Ha Tiil nigcraBi, 110 PO3YMOBH PO3BH-
TOX nNaTpmuuiiB i mne6eir Oyp opgmaxoBuil, woMy # Ti # ;pyri noBuBHI
Oyun mnepefiTH uyepe3 ToH-e CTaH HmEPBICTHOro NAHYBAHHAS NpaBa peui-
riitaoro. Ile 3amepevyeHHss Max0-0 pamilo, Koau-6 y Hac Oyxn mesHi Bifo-
MOCTH IO Te, 0 miebel i marpunii ofHOYacHO ocexHuHch y Pami i marn
cninxeRy nepBicTHY icropil. Mim ThM camM-uce Boroxenmos Kawke (Tam-ike,
cTop. 32 i ci.), mo naebei Gyxu HalagkaMu HapoAy, 10 foro 6yio ymoxo-

. peHo mnaTpHuniaMm, i mo maefei He MaiH IpaBa 3BEPTATHCh Ji0 Goris

PHMCHKOTO Hapojy; ACHO IiNKOM, 10 Koxu B HEX i1 Oyio paHime cBoe
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pPMMCBKI IOPHCTH Ha3uBaiu mpaBoM nucanum (ius scriptum),
IJs BiIpi>KHEHHs Bif 3BUMYad, 110 HOCHB Ha3By NpaBa He-
nucaHoro (ius non scriptum), ') — ogHaye BiH He yTPaTHB OCTa-
TOYHO CBOEr0 3HAYiHHS i 3a BeChb 4ac PUMCHKOI icTopii 3a-
JMIIABCS JAOJATKOBHM [0 HMHIIMX M)KepesoM Ipasa.
Haii6inpuie 3Ha4iHHA 3BUYAai MaB [JjIsI IPETOPCHKOrO
eIUKTy, B SIKOMy 4YaCTO TiJIbKY CTBepAYKYyBalUCh HOPMH, SKi
B)K€ CKJIaJIMCh paHile 3a JONOMOTrOI0 3BUYad; L0 A0 JisdJb-
HOCTH NPUBATHUX CYARIB, KMM INPETOP 4acTO JIaBaB TiJIbKH
3arajpHy GOpMyJIO, BiACHJAIOYM 1X B3araji A0 UMBLILHOIO
npaBa, ce6-TO [0 iICTHyIOYMX 3aKOHiB i 3BMYaiB, iM J0BO-
JUJIOCh MaJI0O He 3aBK[JU KepyBaTHCb 4epe3 HENOBHiCTh 3a-
KOHiB CaMUMM JIMIIEeHb 3BHYasMu.?) Asne i Ge3 CTBepHIKEHHA
NpeTOPCHKUM EJUKTOM 3BM4Yaif 3a 4acu K pecnyOGJiKd, Tak
i NpuHLiNaTy, BUSHABABCS J)KEPEJOM NpaBa, piBHUM 3aKOHOBI,
OJHAaK JiMuIe NPU YMOBi, 100U NOBTOPEHHS THX CAMUX HODM
B aHAJIbOTiYHUX BUNAJKAX MPOJOBKYBANOCH HACTINbKY JOBIUU
4ac, mo6u BCi [0 HUX mnpusBuuaimuch. Yepes Te 3BU4ait
y Ti yacu otpumaB Ha3By consuetudo (3BUYKa), IKAa MOBUHHA
oyna 6yt diuturna (moBroTpuBaia), longa (moBra), a6o
inveterata (crapa).®) Cuna taxoro 3Buuas 6yJa Taka BeJHKa,
10 BiH Mir CKacOBYBATHM HaBiTh 3aKOH THM, IO OCTaHHiH

pexiriiire mpaBo, BoHO Ee Oyn0 BifoMEM HaM pHMChKAM fas i, Tpeda
rafatd, 0yno ckacoBaHe yHOKOPHHKAMH-NATPENIAMH.

) In. I, 2, § 3: Constat ius nostrum aut ex scripto, aut ex non
scripto.... Scriptum ius est lex, plebiscita, senatus consulta, princi-
pum placita, magistratuum edicta, responsa prudentium; Ib. § 9: Ex

-non scripto ius venit quod usus comprobavit, nam diuturni mores
consensu uteritium comprobati legem imitantur. Ilogix npaBa ma mn-
caHe 1 HemHcaHe He 30BCIM yjaaxdii: MOXxyTh OyTH # HemHcaHi 3aKOHH
(naBHch: Heilfr o n, RGmische Rechtsgeschichte und System, §§ 1 i 16),
a TakoX HApOXHI 3BHYAi, KOJNM BOHH 3amHCaHi, PakTHIHO pOOIATHCS
NHCAHHM IIPaBOM.

) XBocroB®b, MHeropia pmMcraro mpama, crop. 215; Kipp,
Géschichte der Quellen, crop. 23.

) Cic., De invent., 2, 22, 67: Consuetudine autem ius esse pu-
tatur, quod voluntate omnium sine lege vetustas -comprobavit; Iul.
D. |, 3, 32: Inveterata consuetudo pro lege non immerito custoditur;
Ulp. fgm. 4: Mores. sunt tacitus consensus populi, longa consuetu-
dine inveteratus.
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NOBri YacCH 3anuiIaBcs Ge3 Y)KUTKY, IPH YOMY TaKdi 3BHYAii
HasuBaBca desuetudo (BigBHuKa).l)

B uacu aGCOMOTHOI MOHApXii, KOJM iMIepaTopH cTa-
panuch yCyHyTU BCAKY MOXKIUBiCTH OVAyBaHHA NMPaBHUX HOPM
no-sa ix BOJIEI0, BOHH OJHaK He Oy/JM B CTaHi BUHMLIUTH
cuty 3Buyasd i iM JOBOJAMJIOCH 3 HMUM PaXyBaTHUCh IO-CTa-
pomy. Immepatop Koncrantun (319 p.) HamaraBcs 3MeH-
IIATY 3HAYiHHA 3BUYAI0 THM, UI0 BHIAB KOHCTHUTYLiIO, SIKOIO
BCTaHOBUB, LU0 3BHYAl He MOBHHHI CylmepeyHTH 3arajbHOMY
pO3yMOBi npaBa i mpumucaMm 3akoHa.?) Ane 1m0 Ui KOH-
CTUTYLisl He Masa NMO3UTUBHAX HACTiAKiB, ME MO)XeMO O4YUTH
3 toro, wo 150 pokiB mismime (469 p.) immeparopchka
KOHCTUTYLil BU3HAe, LU0 3BUYail € piBHUI 3aKOHOBi;%) Ta-
KOXX KOHCTHTYLisl 474 p. Kayke, L0 iMIepaTOpPChbKUU HaKas
10 [0 MOSICHEHH HOBOILO NpaBa MOTPiOHMH JMILEHb TOMi,
KOJIM Lie NpaBO He 3aCHOBaHe Ha CTapOMy 3BuYai; 3 LBOro
NOBONUTHCS JAyMaTH, IO y NPOTUBHOMY pasi 3Buuaif Mmir
TBOPUTH HOBEe INpaBO 6e3 iMIepaTOPCHKOro Hakasy.?)

) Tul. D. I, 3, 32: Quare rectissime etiam illud receptum est,
ut leges non solum suffragio legislatoris, sed etiam tacitu consensu
omnium per desuetudinem abrogentur. Jleari Buemi (mamp. Pernice,
Zum romischen Gewohnheitsrecht, Zeitschrift der Sav.-Stiftung, XX,
crop. 156 i cx., XXII, crop. 69 i cn.) 3anepeuyiors nbomy moraanosi I0xiana
i He BH3HAIOTH, MO00H 3BHYaii MaB CHIy KacyBard 3akoH. OfHAK RaJHHX
NOCHTh BAXIHBAX MipRyBaHbL BOHH HE NPHBOJATH, YOMY Tpeba 3TojHTHCA
3 moraapamd TEX (Hanp. Kipp, Geschichte der Quellen, crop. 21, npum. 5),
0 NpHIMaIOTH 3rajaHe TBepimeHHs IOnifHa 33 cnpaBejiuBe.

) C. VIII, 52, 2: Consuetudinis ususque longaevi non vilis aucto-
ritas est, verum non usque adeo sui valitura momento, ut aut rationem
vincat aut legem. IIpo cmipmicTs 3HaYiHEA ILiel KOHCTHTYLII JHBUCH:
Kipp, Geschichte der Quellen, crop. 25.

8 C. VI, 52, 3: Leges quoque ipsas antiquitus probata et ser-
vata tenaciter consuetudo imitatur et retinet.

9 C. 1, 14, 11: Cum de novo iure, quod inveterato usu non
adhuc stabilitum est, dubitatio emergat, necessaria est tam suggestio
iudicantis, quam sententiae principis auctoritas.
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Posp. III. HapopHe sakOHOOaBCTBO.
§ 8. Leges regiae.

PuMcbKi iCTOpUKM ONOCBIfAlOTL HaM, LIO 3a Yacu Lapis
KpiM 3BHMYAiB iCTHyBanu Lie ¥ 3aKOHH, SKi BUJABAIMCH La-
PSIMH 32 3rOf0I0 KypiaTChbKUX KOMiNi#, 130 4YaCTHHA LUX
3aKOHiB Oysa BHUCTaBleHA Ha MifJHUX ZOLIKAX Ha IO,
mo mix uHwHuM papb Cepsiit Tynii BugaB 50 3axoHIB 110
[0 YMOB i 3]04YMHIB, 1 10 3aKOHM HAPCHKi 3a naps Tapk-
Binif ['opgoBuTOrOo, a N0 MHUIMM BiIOMOCTAM, BIKe MiCaf
BUrHaHHA 1apiB, Oynd 3i0pani rosoBHUM noutudikom [lami-
piem i BujaHi KHHKKOIO, fAKa OTpEMasa Hasey jus Papiria-
num.!) Janeuie M MaeMoO BiOMOCTH, LIO HaNpHKIiHLi pec-
ny6aixy, 3a 4acu HOunis Iesaps, skuiice [pauifi daax
HamnucaB KomenTapii fo ius Papirianum. '

3 NpUBOAY UUX NAPCHKUX 3aKoHiB (leges regiae) B Hayui
ictaye Oarato piDKHMX TiNoTes3, LIIKOM MDOTHUIEIKHHX.
©AuHe, HA YOMY BCi iCTODHMKM IpaBa CXOJATHCA, L€ HA TOMY,
o ius Papirianum 3 xomeHrapigmu Prnaxa fgiHCHO icTHY-
BaJO, 00 BUMHUCKM 3 HBOIO MU HaxoAuMO HaBith y /[lirecrax
Ocruuiana. ?) Binpwicte yueHux fymae, mo neit 36ipHHAK
mir 6yTH BEAaHU# He padile, K 3a Yacu KiHOA pec-
ny6aixu ado HaBith OxTtaBisHa ABrycra, 60 Hi L{ineposH, Hi
Bapon mpo HbOro jKagHuM CJIOBOM HE 3rafyl0Th, 3 YOrO
poOMTLCA BUCHOBOX, HIO 3a iX yacu BiH 1le He iCTHYBaB.
Camuit 3micT 3aKoHiB uboro 3GipuuKa, — 3 HUX A0 Hac Aifi-
o, aje He B opuliHani, a B mi3pHiwill nepegadi, 47 ypus-
KiB,®) fIKi TOJIOBHHM pOOOM BIiFHOCATHCA JO IpaBa pe-

) Pomp. D. I, 2, 2 §§ 1, 2, 36; Tacit. Annales, 3, 26; Cic.
Tusc. 4, 1; Dionys. 2, 24—27, 73—74; 3, 35.

*) Hanp. Paul. D. L, 16, 144: Granius Flaccus in libro de iure
Papiriano scribit.

%) YpusrE ui siopami y Bruns, Fenles iutis romani antiqui,
ed. VII, 1909 p., I, crop. 1—15. HajnpyxoBauuii TaM-ixe yPHBOK 3aKOHA,
aKeil 3palijeno B 1899 pomi B opurisaai ma pmMcuxomy (opymi Ta ARHif
nedAxi BYeEi (REBHCH, Hamp.: EAMam y Groxeremax ITerporpajcnioi Aka-
remii Hayk, 1899 p., crop. 263 i ci.) BBamanTh 3a lex regia, HaBpaAm-dH
MOJKHA BilHECTH 20 OCTaHHiX, 00 CIOBO ,regei“, sAke TaM €, MOKe Bil-
HOCHTHChL it 0 rex, Tar i no rex sacrificulus.
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nifiiinoro (fas), ke B icTopu4Hi Yacu He MigNArano pos-
rJgly HapojHix 8i6paHb, — NPHUBOXUTHL O KYMKH, Lo leges
regiae He OyJu B NMOBHOMY DO3yMiHHi leges, ce6-To mocTa-
HOBM HapoOjHix 3i6paHHb, CTBepMKeHi napem. Hacamkinenp
TO# (haKT, IO MOTHUBOM JJIsI BUMOTH 3 OOKy mie6eiB BUJAHHA
saxoHiB XII Tabnuup OGyna BifCyTHiCTb NUCAHUX, BCIM Bifo-
MHX 3aKOHiB, YNEBHIO6 B TOMY, L0 paHille TaKUX 3aKOHiB
He 6yJo.1l)

Opnak ToM ¢axT, 110 3HAYHA YacTHHA leges regiae ue-
pes cBii 3micT Ge3 cymHiBy ysBise 3 cebGe JyKe CTapo-
JaBHI IOpUAUYHI HOPDMH, NPUMyLIyE€ OinbwicTh iCTOPUKIB
PUMCBKOrO NpaBa NPU3HATHU, IO BOHH BCE-)K-TaKM MalOTh
NMOXOJ)KEHHs 3 4YaciB LAapChKOro nepiogy, ane CyTh He 3a-
KOHHM, a 3BHMYAl, 3aMHUCaHi y CBill 4ac KoJerigl )KepuiB-NOH-
TUGIKIB y 1X MOTAEMHi 3amucH, sAKi Majid Ha3By commentarii
pontificum, i ki oroJyiomeni nuens 3a yacu IOxia llesaps.?)

3i cBoero 60Ky A AyMalo, 10 Ti {OBOJH, IKi IPHBOAATHCS
NpoTH AidCHOro icTHyBaHHA leges regiae, a TaKOX MNpPOTH
MOYIMBOCTH MOsBM ius Papirianum y yacu napis, 30Bcim
He nepekoHyroui, i e ocp yomy. Ilo ni Liiuepon, Hi Ba-
poH He 3Haiud [lamipieBa 36ipHuKa, e UiAKOM HE JOBOJUTH,
110 BiH 3a IX Yacu He iCTHyBaB: B 4acH, KOJM He OyJo Lie
APYKY KHMUI, MOIJO OyTH He Tak 6araTo NPUMipHUKIB KOXKHOT
KHHrY, 00 BCi I 060BA3KOBO 3HAKM; KHUra Morja OyTtu
3agosro po llinepona sary6neHa i 3HOBY 3Ha#jeHa Mi3gHilue
Ipaniem ®ssaKoM; npukaaj TOTro, L0 TapHi IOPUIMYHI KHATH
He OyJau BifOMi BYEHUM HIOPUCTAM BOPONOBXK TPHOX CTOPIY
micaa i BUJAHHA, MM MaeM y TBopax las (guBuchk: § 22), -
a e Majo Micue B 4YacH 3HA4YHO Mi3[Hillli, KOJU MOLUMPEHHS
KHUT OyJO0 3HA4yHO Oinblue, HiXK y AOLILEPOHOBY €MOXY.

Taxox Toit ¢akT, 110 B icTOpWYHi Yyacu NpaBo peli-
lilHe He GyJI0O B KOMIETEHLii HapOjHiX KoMiuidd, 30BCiM He

!) Girard, Manuel élémentaire de droit Romain, crop. 14 i ex.;
XBocTOB®, Meropia pmmckaro mpasa, crop. 74 i ¢i.; Ta HAMIL.

%) Karlowa, Romische Rechtsgeschichte, I, § 18; Mommsen,
Romisches’ Staatsrecht, II, crop. 41icxn.; Kriiger, Geschichte der
Quellen und Literatur, crop. 3 i c¢n.; XBocToB®, Mcropia puMckaro
npasa, crop. 75; Zoll, Rzymskie prawo prywatne, I, crop. 44 i o
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Jl0Ka3dye, 1o Tak OyJo i paHime; HiTKOM HaBOAKH — MU
MaeMo NeBHi iCTOpUYHi JaHi JulIeHb i3 THUX 4aciB, KOJH KO-
Jerii xepuip BXe LiJKOM BifiiuaKCh BiJf HAPOAHBLOI Macw,
CTaJIi MMO-HaJ Helo; MiXK TUM [PAKTUYHUI XapaKTep PUMCHKUL
6oriB, LiIKOM BiINOBifa4Uit XapaKkTepoBi HAPOJa, € [OKA30M
TOrO, IO peJiria cnoyatky OyJja BupoOJieHa CamuUM Eapo-
AoM. Mu 3naemo, 1o yapp y Pumi He MaB 3aKOHOJATHBLOI
BJag4, 60 NOBHHHMA OyB paxyBaTHUCA 3 BIUIMBOBUMHU pOJaMU
ropoxkad. lle dkpas kaxyThb Ti cami icTopuxH, Axi He BU-
3HAIOTL OfHAK MOXJIMBOCTH pO3risay leges regiae B Ha-
ponHix 8i6panHsix.!) UYepea Te Bce S rajam, IO BIacHe
B CTapi yacu Kepli CTOAIM He HAJ HApOAOM, a Cepel HbLOro,
Oyau Bif HbOro B OiNblUi 3aNeXHOCTH, a TOMY He TiJIbKH
3arajJlbHOXATTBOBI, aje i peniriisi OpUNUCH MOBMHHI GyJM
NpPOBAIUTH 3a HOro 3rojolo, ce6—'ro ,uaBam ix po posriagy
HapojHiX KOMIiljit.

Lo no TpeThoro AOBORY npom leges regiae, a came —
BUMOrH Iuie6eiB npo BupanHa 3akonis XII Tabauup, TO BiH
IiJIKOM Bifnagae, KOJM MU NMpuiMeMo rinoresy, upo fas 6ymro
IIpaBo NaTPHULisHCbKE, IKe He MaJo BifHOULIEHHS N0 ie6eiB
(nuBuch Buwe; § 6). Ckapru nie6eis Ha HeiCTHYBaHHS MACAHUX
3aKOHIB BifHOCWJIACb, pO3yMi€ThCd, JULIEHb [0 ius, ce6-TO
N0 mpaBa, sIKe peryjroBajo iX XUTTA Ta iX BIJHOCMHH RO
NaTpULUiiB, a HiK He 0 NaTpULiAHChKOro fas, Xxo4a-6 OcTaHHe
OyJi0 3anucaHe i HaBiTh OroJoiiexe.?)

) BoroabmoBs, Yue0HEKD HCTOPiH PHMCKAr0 OpaBa, crop. 21 i 53.

®) IipotE Moero TBepp:KeHHS BifHOCHO fas, Sk 3micTy leges regiae,
MOXKHA CKa3aTH: a) N0 B YHCJII NApCHKAX 3aKO0HIB DHMCBHEL iCTODHKH Ba-
3HBaIOTh Mix HMHIOEM 3akouH CepBia Tyxnia npo pedopmm Bidcbka i Ko-
MiNi#, aKi TOpkaXECh Be TIABKE DATPHUIIiB, ame i mieleiB, i 6) mo BOHH-IK
(Dionys. 4, 43) omosigators, mo Tapksimi#k T'opnoBurmii ckacysaB Ti 3a-
xosu Cepmia Tyxia, araMm 0yio 3a00pOHEHO HATPHIIAM OOTAIKYBATH
KOHTpakTa¥Hd mnije6eis, gK ne poOHJoch pamim, i mo 3aRoHE Ti Oyim
BiggoBIeRi mepmuMH komcyxamm (Dionys. 5, 2). f 3 cBoero Goxy opmHak
nymato, mo o0HpBa i nMepeyeHHA He BIiIpHBAIOTH NiJicTaB MOEI AYMKH
BigHocHO fas, gk 3micry leges regiae, i me ochr womy: pedopuu Cepsis
Tynia Manu xapakrTep OiNEOM JepMaBHHH i 30BCiM HC TOpKAaIHCh Miaebeii-
CbKHX B3aeMOBiJHOCHH, ce6-TO TOTO, {0 HA3HBAXOCH iUS; BOHH MaJH HA OLi
nily fepaaBy, B Kl OIHHOKHMH NOBHONDABHHMH TOPOKAaHAMH Oy.1H

\
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Bigkupao4yd Takasm po6om BCi LOBOAM MNPOTH MOMJIH-
BoCTH (paxTa BHRAHHS leges regiae, AK RiliCHHUX 3aKOHiB, S He
Gayy migcTaB RO TOro, LIOOM He NpEiMaTH MNOCBig4eHb
PHMCHKHMX iCTODHKIB NpO T€, W0 TaKi 3aKOHM 3a 4acCH LapiB
LificHO BHJABAJNHCh, PO3TIAANUCHL Yy MATPHULIAHCHKUX Ky-
piaTChbKHMX KOMiLiAX i OroJomyBanuch O 3arajibHOro Bigoma,
a TakoX mpo Te, WO ius Papirianum pificio GyJjio BuUpEaHe
HampuKiHIi LHapcekoro, a6o HamoyaTKy pecmy0.JiKaHChbKOro
nepiony, B3arani panime Bupanda 3akoHiB XII TaGJuub.
Leges regiae ofHaKk 3awawo4aid B co6i juiienb fas, ceG-To
Npaso NaTPHUUiAHCHKE.

IIlo mo xinbkocTu leges regiae, TpeGa fymaTH, 110 BOHA
6yJia He AY)Ke BeJMKa, OCOOJMBO THX i3 HUX, SKi BifHOCH-
JICh 0 MPUBATHONPABHHX BiJHOCMH MeXu marpuuismu, 60
NpHu 3arajbHid NPMMiTUBHOCTH NPUBATHONPABHOIO KUTTA LiJi-
KOM MOXJIMBO, 10 B Tii cdepi HaliGiibiue kepyBaaucCh
HEeMiCAaHMMHM mores maijorum i JMUIeHb OKpPeMi KOHKPETHi
BijiCTyIJIeHHs Bij 3BuYaiiHOoro sapy (mpubGpaHHsA 3a CHHA,
3amoBiT i T. U.) BUMaranu yxsaau 3 OOKy Hapoja.l)

3 Tux ypuBkiB leges regiae, sAki pAiluumm o Hac,
Oijblia 4YacTHHA TOPKAEThCSA INpaB [epPiKaBHOTo, peJirii-
HOro i xapHoro, aje € # CKiJbKa, L0 TOPKAWOThCA I mpasa
NpKBATHOTO.

parpunii, mre6ei-i y pehoprax Cepid ysBISIH 3 ce0e IHMEHb MaTepisx
nas 36impmenEs Bifickka, ce6-T0 PO3LASANECH HE AK CyOeKT, alxe K
oGexT mpaBa, a 00exToM BOHH MOTIH OyTH i jud fas, He IOPYIIYIOUH Na-
TPHIiAHCHEOT0 Xapakrepy ocrarHbor0. Illo Mo mocBiguennsa Nionucia Mai-
KapHACHKOTO IPO 3aKORH BifHOCHO KOHTPaKIiB, #, HE Bi[KHAaI04YH (axra
BEIaBEHA CepBieM TyxieM 3aKodiB mpo noOJexmeHES KOl THX, 10 3000B4-
3yBAJHCh KOHTPAXTaMM, X04a el (JakT MALHHM HHOIMM iCTOPHKCM He
MOTBEPJKYETHCA, Tajal0, MO0 Ui 3aKOHH BifHCCHIUCH JHUICHH JO NATPH-
uiiB, BifHOmMeEHHA-K iX [0 mie6eiB e BIacHA AyMKa JioBHCif, AKHE HE MAB
OpPHIiHAJIHHOT0 TCKCTY 3aKOHIB i1 pimmB, MO BOHM IOBHHHI OyiIHm TOpKa-
THCh TnedeiB, 00 HHEaKme He Mir co6i ydBHTH OPHYMH CKacyBaHHA iX
Tapksisie¥ I'opfoButHy. Mik THM BiacHe Toil (JakT, 1[0 3aKOHH IPO
KOHTpaRTd OyJiH BiJHOBICHI NepmHMH ROHCYIAMM, €e0-TO TOXi, KOJH
naTpunii me 30iAbNIMAM CBOIO BJiajy B NMOpiBHAHHI 3 THM, W0 OyXo 3a
1apiB, 9CHO NOKa3ye, L0 3rajaHi 3aKOHHM Y EKaJHOMY pa3i He MOTJIM 0HO-
IUMPIOBATH NpaB niae6eis.
) IogkpoBckil, Hcropia pmmcEaro npaBa, crop. 47.
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§ 9. 3akonu XII Ta6auns.

Yn BupaBanucCh AKi 3aKOHM MiC/as BWCHAHHA UApiB, UiN-(
KOM TEBHO CKasaTu He Mo)xHa. Pumchkuii topuct [loMnonii
Ka)ke, 110 3aKOHiB He BUpAaBanock. ') Lie ay)ke npasgonofioHo
OCh YOMY : MaTpHulil, IKi 3pOCHIINCH KePYIOYOI0 KaCTOI0 B iep-
»aBi, He MaJu JXaAHOro iHTepecy B TOMY, 1100M YTUCKETH
ce6e SIKUMU-HEOYAb HOBUMHU HOpDMaMmu, a TUM 6inbin — Oro-
JoUIyBaTH Wi HOPMH JO 3arajbHOTO BiloOMa; TUM MeHUIe
Gyno B, X iHTepeci BUAaBaTH fAKi-HeOyib HOpMM NI IJIe-
0eiB, SKAMM BOHY KepyBalu Ha MiJCTaBi CBOel BJACHOI
cBaBoJii. Xo4a 1iedesam yAaaaoch JOOUTHCS LLIAXOM 60pOTHOU
fesskux mnpaB (BCTaHOBJEHHSA TpuOyHaTy, npaBa LeHTypiaT-
CbKHX KOMiliii mpuilMaTé AesKy y4acTb y Jep)KaBHOMY Ke-
DOBHHITBI, NpaBa po36ipatu CBOI cmpaBu Ha MIeGeUCHKUX
3i6paHHAX 1 T. W.), OJHAK IpaBa I, AK MO)XHa rapjaTi,
NMaTpULiIMK He 3anuCyB8aJucCh, OO BUTifHilIE BUABIATH CBa-
BOJIIO Ha MifCcTaBi mores maiorum, sIKi 3aB)XAM 3HAYHO MEHIUIEe
TOYHi i MOXKYTh JeKule OyTHU NmepeKpydyBaHi, Hi’K sICHi Bu-
MOTH NUCaHOro 3aKoHa. ToMy He mae Hi4Oro AUBHOrO, IO
miebei 3 yciel CuinM JOMaraJuch BHJAHHS 3aKOHiB, sKi Cly-
KUNH-6 OGMEXEeHHAM CBaBOJI NMATPUIIIB i MATPHIIAHCHKUX
marictparis. Hacnigkom nux momaranb i SBHJIOCH BHIAHHS
3akoHiB XII Tabauus. '

3aCHOBYIOYUCH HA NepeKa3ax, pUMCHKi iCTOPUKH i IOPUCTH
OfIOBifAIOTh HaM MNP0 BHUJAHHS IUX 3aKOHIB OCh 10:%)
B 462 p. nepex PisgBom Xpucrosum (292 a. u. c.) mie-
Geiicbkuit Tpu6yH lait TepenTiniii Apca 3asgBUB PUMCHKOMY
CeHATOBi BUMOry npo HeoOGXifgHicTh HanmucaTu 3akoHd. CeHnar
OAMOBHUB, ajie mjebel mO-poKy BUOGipaJM THX CaMUX TpH-
OyHiB, sKi pOOGMJIM CEHaTOBi @ KOHCY/JAM NepeliKoau B iX
NiSIIBHOCTH, aX [IOKM CeHAaT He 3rojuBCA (B % p.) BU-
cJlaTd [0 fpeui'i TPbOX NaTpPULiiB JJT BHCTYAiOBaHHA TaM-

) Pomp. D. I, 1, 2 § 3: Exactis deinde regibus lege tribunicia
omnes leges haec (ce6-1o ius Papirianum) exoleverunt iterumque coepit
populus Rbmanus incerto magis iure et consuetudine aliqua uti, quam
per latam legem...

) Liv. 3,9—34; Dionys. 10, 52—60; Pomp, D.1,2,28§§4 i24.
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TEeillIHiX 3aKoHiB, OCOGJHUBO AaTEHCHKOro 3aKOHOJaBCTBA
. . 452
Cosbona. Ilicast moBOPOTY LUX MOCHB B 555 P-) Oyna BU-

OpaHa BUMKJIIOYHO 3 NATPMUiiB KOMicif i3 fecATbOX 0Ci6 mig
Ha3Bol ,Decemviri legibus scribundis, axiit 6yno gopy4eno
SIK HamucaTd 3aKOHHM, TaK i KepyBaTy BCiMa [epP>KaBHUMU
cripaBamd 3aMiCTh BCiX MaricTparis, AKuX (B TOMY 4HCIi
i HapopmHix TpuOyHIB) Ha ueH pik 30Bcim He Oyno oOpaHo.
3a pik peuemBipu BurotoBwiId 10 Tabauup, ki 4 6yau
npuitisaTi yeHtypiarcbkumu komiuismu. Ha cnipylouuit pik
3HOBY 6yJ0 BuSpaHo fiecATh 0Ci6, B TOMY YKCJi TphOX Mie6els,
SIKi BUTOTOBUJIM 1IIe ABi Ta6JuLi, aje MiCJas CKiHYeHHS peduHns
He CXOTi/M BigMOBUTHCb Bix Biajgu.. lleir ¢akr, a Takox
HAaCUJALCTBO 3 GOKYy OJHOrO 3 JeleMBipiB — mnatpuuis Amis
Knsasaia — Hag pouxoro mueGes Bipriniero, Buxjiukand me-
OeiicbKe MOBCTaHHA i CKMHEHHA feuemBipiB. Crapi Marictpatu
Oy.au BijHOBJIEHi, a OCTaHHi ABi Tabnuui NpuilnATi UEHTY-
piaTchkumM KOMiLiamu (3a nponosuuiero nepuie 06paHnX KoH-
cynie Banepisa i I'opanin). Bei XII Tabauup Oyau BUCTaBJEHi

Ha ¢opymi. BoHu 3saruHynum Bif mo)XeXH 3a yac Hamnapy
L, 390
TanniB (3@

B upomy onoBifgaHHi HAWGINbUIMH CYMHIB BHKINKAE QaKT
nocunku nochie go I penii, Ak TOMy, W0 B3araji 3HOCHHH
Pumasn is Ipeniero Hanmoyatky V. cropiuds nepepn Pisgsom
XpuUCTOBUM HaBpsf-4u Oyau MOXJIuBI, i ckopuie Tpeba
AyMaTH, 110 NOCOJbCTBO AKUIO i MOrJI0 OyTH BUPALKEHE, TO
JweEb 1o Benukoi Fpeuil', ce6-TO po miBgeHHoi Itanii, — Tax
i Tomy, ugo camuit 3mict tux 3axoniB XII Tabaunp, aki iiwnn
10 Hac, rokasye B co0i He Ay)Ke 6aranbKo IPeUbKOro BILIMBY,
X04a [esAKuii BCe-)K-Taku €, B GiJbUIOCTH-)K 3aKOHU Li 6€3y-
MOBHO 4YMCTO PUMCBKi 3BHMuYai, Juile ChOpMyJbOBaHi i 3BefieHi

JleueMBipaMu B OAHY KHUry Maike 63 >KajHUX JOAAaTKiB.?)

p.), aje 3 Hakasy cenara OyJM BifHOBJeHi.!)

 Liv.3,1icn; Dionys.10,27icxn.;Cic.,,De repub,, 2,36-37;
Cic, De leg. 2, 25; Tacit., Annal. 3, 27; Gai, D, XLVII, 22, 4;
Pomp. D. ], 2, 2 § 4.

?) Steinhausen, De legum XII tabularum patria, Greifsw. 1887,
i Bosch, De duodecim tabularum lege a Graecis petita, Gottingen
1893, minkoM He BH3HANTH Hi mOCOJHCTBA N0 Ipenii, ami BIIHBY rpenn-
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[lignaBuwu cymHiBy MOIMBiCTH mQcosnbcTBa Ao I'penii
Jesiki 3 HOBilIWX YY€HHX HAa UbOMY HE BYMUHWIACHL i NO-

Yany BHUSBJIATH CYMHIiB HaBiTb 1[0 A0 CaMoro ¢axry ckia- *

nennst 3axoHiB XII Tabmuup. Tax itanidcekuit icropuk Ilaic, t)
nopiBHOloYM onoBifaHHa mnpo BugaHusa XII Tabmuup i3
ONMOBIfAHHSAM TPO OroJIOLIEHHs 3anuciB NOHTH}IKIB Jibep-
tuHOM Kueem ®Pussiesm, (muBuch Hibk4e: § 17) oco6iamuBO
Te, WO B o0ox ¢irypye Aniii Knaspiit, pymae, mo Te,
1o Bigomo mix Haspowo XII Tabnuup, yaBiase 3 ceGe NPUBATHY
36ipKy 3BM4aiB, criafeHy akuMch Ku. ®daasiem namouarky Il
cropiyuyg nepen Pizgsom XpuctoBum. PpaHuysbKu# yueHHH
Jsim6ep ?) ime mre panpm i BBaxkae, wo XII Tabaunp
€ 30ipKa, cknapgenaB Il. cropigui topuctom Eniem ITerom. Opnax
uHIli BYeHi, K ¢ppanny3nki — JKipap, Me, Bpeaus, Konsp, Hi-
menbki — Epman, Jlenens, Ynnapix, 3om, Kin i unwii, ®) ninkom
mpoBenn moMuikoBicTh morysaaie Ilaicai JIamGepa. /loBopu ix
oCh fKi: camuit 3micT 3akoHiB XII Tabauup nokasye ix crapo-
JaBHiCThb; Hi B 3-My, Hi TUM OinblI y 2-My CTOpi44i HE MOTrIH-0
icTHyBaTH Taki 3aKOHH, SIK 3aKOH INpPO pisaHHA [JOBKHHUKA

koro mpaBa Ha XII rabamme. Voigt, XII Tafeln, I, crop. 15, BH3HAE
IEIIEHh MOMKIHBICTH mOCOABCTBA N0 Bexmroi Ipenmii. Kipp, Geschichte
der Quellen, crop. 38, He BHEINYAE MOMKIHBOCTH HOCOILCTBA, X0Ya BBA-
#ae OMOBifaHHEA NP0 HHOTO Jie B YoMy Oa€dHHM, ale B yCAKOMY pasi
BU3HAE BIJIHB Ipempkoro mnpama. Girard, Manuel de droit Romain,
cTop. 24, BBa¥ae IeHd BIIHB HaJ3BHYaH#HO MaiAM. Tem: X BOCTOBS,
Hcropia puMckaro mpasa, ¢rop. 76; BoroaxbsmoB s, Y4eOHHED HCTODIH
pHEMCEaro mpasa, crop. 135; lorxpo Bcki#, Mcropia pEMCRaro mpasa,
crop. 119, ra mEmi. 3a mnocoascrBo go Ipemii crosats: Karlowa,
Romische Rechtsgeschichte, I, crep. 112 i Kriiger, Geschichte der
Quellen und Literatur, crop. 9.

1) Pais, Storia di Roma, I, erop. 566 i cx.

?) Lambert, La question de P'authenticité de XIIt. (N. rev. hist.
1902, crop. 149—200).

8) Girard y Nouv. revue histor., 1902, crop. 381 i c1.; May

B Revue des études anciens, IV, 1902, crop. 201 i cx.; Breal B Journal

des savants, 1902, crop. 599 i cx.; Collard, De 'authenticité de la loi

des Xl tal;)les, Louvain 1907; Erman B Zeitschrift der Savigny-

ftung, XXVII, 1903, ctop. 450 i cxn.; Lenel, Holzendorfs Encyclop.

903, crop.96; Czyhlarz, Institutionen, crop. 12; S o h m, Institutionen
crop. 57; Kipp, Geschichte der Quellen, crop. 36 i ca.
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Ha KiJbKa 4YacCTHUH AJ1 PO3[idy MeXXM Mo3uyanbHAKaMHU, a6o
npojax ioro 3a Tibep, ce0-TO 3a rpaHuli AepxaBu (Bxe
B 3-My cropiudi mano ne uina lramisa nanexxana go Puma
i TiGep He GYyB >XagHOIO IPAHHUIEIO) ; Aajiblile — IiJIKOM HEMO-
KJIMBO, 106U B 2-My CTOPiu4i, KOJM I0OpUCIIPYAEHLIS AocAria
BKE BENMKOr0 PO3BUTKY, Mir OyTU BUAAHMH CdanbLIOBaHUM
36ipHuK i BCi NpuitHsaum HOro Ha Bipy, AK CTapojaBHi 3a-
xouu XII Ta6Gauup; kpiMm Toro 3a 4 cropiuys Bif BUAAHHSA
3akoHiB XII Ta6auups no KiHOA pecny6JiKM pPUMCbKe NMPaBo
JOCSArJIO TAKOTO JUBYIOYe-BEJIUYE3HOr0 PO3BUTKY, 110 3MEH-
uiyBaTH Led TepMin Ha 3, abo HaBiTb Ha 2 cTopivyus, we
3Haumino-6 BH3HABATH, LU0 NPaBO HE € HACJHiAKOM JOBroro
Ta CKJIAZHOI'0 iCTOPMYHOrO KMTTA HApOAy, a HI0Ch TaKe, IO
MOX<KHA BUrafaTH Bigpa3y OJHIH JIOJAWHI, YOMy MU He 3Ha-

XO[UMO Hife B icTOpii NmpurJIajiB; HacaMkiHeub, KOJH-0 He

6yno 3saxoHiB XII Tabauup, TO fAK MOACHUTM Ti YHUCJIEHH]
Ta Ay)Ke CTapojaBHI 3aKOHM, AKi Oyau BUAaHi B OAMiHY
a6o Ak jgonoBHeHHs A0 3akoHiB XII Ta6auub? Basarani Tpefa
npusHaTty, o 3akoHu Xl Tab6iuup Ge3ymOBHO OyaM BHUJAHI
i BupmaHi npubGJH3HO KoJO cepeguHu V. cTopiudd mnepep
Pisgom XpucToBuM, X04Ya, MOXe OyTH, Jesixi moppoOuui
B ONOBifaHHi Mpo BuNaHHA X i He 30BCiM BiANOBifAIOTH
RiACHOCTH.

Jyxe Ba)kauBi nuTaHHa 1m0 Ao 3akoHiB XII Tabauup —
le NMUTaHHI Ipo Te, uYM JiMIM BOHM [0 HAc y Tep-
BICTHOMY BUIVIAAI 4Y¥ 3i 3MiHamu, a TaKOX, YU 3HAEMO
MU BCi Ti 3axkOHM uu JuuieHb yvactury ix. o po nep-
UIOTO MUTAHHA, TO MNO03afK PUMCHKi iCTOPMKM ONOBifAOTh
HaMm, 110 opulidany Tabuuub 3ropiJd 3a 4YacH Hamaay
T'annie na Pum, ane mnortim Tta6muui Oyau BifHOBJIEHI i
3HOBY BHCTapJeHi Ha ¢Qopymi, le BUKIMKAE HaATypaJbHO
AYMKy TpO Te, 10 Bxe Toji Tabauumi moriw OyTH Rii-
HOBJEeHi He 30BCiMm 3riggo 3 opurinanom. Kpim Toro
i HoBi Tabauui He piHWIM [0 Hac, i Hawi BiZOMOCTH
npo ix 3mict MW OGepeMo 3 pPO3piKHEHUX BKa3iBOK,
siki 31u6aeM0 B TBOpax pPiIXKHMX DPHUMCHKUX MUCbMEHHMKIB.
OpHak ckopwe Tpe6a JymaTH, U0 TOM TEKCT 3ako-
HiB, fAKMW [ifllOB 1O HaAC, y 3HauyHii Mipi Bignosigae
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opurinanosi.') Piu y Tomy, uo 3axonu XII ta6auup kopu-
cryBanuch y Pumnsgn BenudyesHorlo mosaroro, sk fons omnis
publici privatique iuris (mxepesno Bcboro my6JidHOro i npu-
BaTHOro mnpasa;?) mie 3a yaciB llinepona xsonui B LIKO-
Jax TOBMHHI OyaM BUydyBaTH ix Hamamatb.®) Tum Giabuie
noBuHHI OyJM 8HATH iX Yy JaBHilli YacW, KOJM BOHHM Malo
He cami OyJM OJMHOKMM [DKEPEJOM I 3HAHHA TOpOXKa-
HaMM CBOiX NpaB i 06GOBfA3KiB, Tal BHUBYMTH iX GyJO He
Ay)Xe TXKKO, 60 pO3Mip BOHM Manu He Jy)Ke BeJukui. *)
€nuHe, 110 MOYKH2 JONYCTUTH, lie T€, 10 MOBAa THUX 3aKO-
mis Xl tabauupb, M0 MU MaeMo, He 30BCiM BijmoBigae MoOBIi
opuriHana, 60 PumigHu B3arai;i, K HapoJ NpPaKTUYHUM, He
cHifKyBanu 3a (iaboJboriero, a crapaiuch 3pOGUTH TEKCT
3aKOHa fAK HaiGiNblue 3PO3YMIIMM AJA CBOIX CY4aCHUKIB. )
Opnak TpeGa Bce-K-Takd OAMITHTH, II0 MOBa 6araThOX 3a-
koHiB XII Ta6auupb mae B Co6i MPUKMETH TaNeKOT CTapPOBUHH.
[lepexopsun [0 mMMTAHHA PO Te, Y HAM BiJOMi BCi 3aKOHH
XII TaGnuub, My MOBMHHI 3a3HAYMTH, IO NMO3aiK BifKPUTTA
B movaTtkoBi XIX. cropiuysi TaKoro BaKJIMBOrO NaMSITHUKA,
ak [uctarynii Ias, He gano HaM >KagHOTO HOBOTO 3aKOHA IUX
Ta0Julb y MOpiBHaHHI 3 THUM, AKi Oyau Bigomi 3 HHIIUX
NaMsATHUKIB, TpeOa AyMaTH, 10 MU 3HAEMO MaJo He BeCh
3mict 3axoniB Xl Ta6auupb. ©)

BigrnocHo cucremu sakonis XII Ta6iuup HiYOro nmesHOro

'C:2a3aTU He MO)KHA. [lesiki BYeHi XOTiiM 3a NMOMIY4I0 JOCHUTH
IUTY4HOrO 3aco0y BCTAaHOBUTH IO CHUCTeMYy.?) AJie HuHi

HXBoneTo BB, Ucropia paMeraro npasa, ctop. 77;Boroatoonms,
Y49e0BHKD HCTOpPiH DPHMCRAaro mpasa, crop. 133. .

%) Liv. 3, 34.

%) Cicero, De leg. 2, 23, 59: discebamus enim pueri XII ut
carmen necessarium, quas iam nemo discit.

1) Cicero, De orat. 1, 44, 195.

%) Kipp, deschichte der Quellen, cTop. 39; XBocT0BB, Heropin
paMCKaro npasa, crtop. 77, 78.

¢ XBocTOB®B, Heropis pmMckaro mpasa, crop. 78.

") Ilo miit cmeremi 3iopami 3akomm XII Tabummp y BHIAHHAX:
Girard, Textes du droit Romain, 3. Bum., 1903p.; Brun s, Fonles
iuris romani antiqui, 7. Bmg., 1909 p., 1. I, crop. 15—40.

3
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Hayka BifkMHyna il Ha NigcTaBi K i WTYYHOCTH, TaK i TOro
MipKyBaHHs, L0 CHCTEeMa B3araji € BJACTHUBICTIO BHCOKO-
PO3BMHEHOT JIIOACbKOI AYMKH, HapoAu-)X HAa TOMY CTYyNHEBi
PO3BUTKY, Ha sxoMmy crosju Pumisnu 3a gacu XII Ta6nuup,
lle He BMilOTb JOKJIAJHO CHCTEMATH3YBaTH CBOi JYMKH,
a 30Kpema MNpH MHCaHHi Ha JAOIIKAX NUIIYTh Biff MOYaTKy
[0 KiHUA OJHOI JOLUKM i NMepexopATb Ha Apyry 6e3 OrIARy
Ha 3MicT.1!)

o pmo 3micty 3akoHiB XII Ta6auup, Tpe6a MaTH Ha
yBasi, 110 BOHM OyJM BHUAAHi uepe3 BUMOTHM IUieGeiB gaTu
M nucaHe npaBO MJId SHUIUEHHA CBaBOJi NATPULiAHCHKHUX
MmarictpatiB y po3Bf3aHHI CyJOBHMX CHpaB, fIKi TOPKAIHUCH
miaebelicbkux iHTepeciB. SIcHo Tomy, o 3axonu XII Ta6auip
NOBUHHI OyJM MaTK CBOiM 3MiCTOM T€, IO MM Ha3BaJH
Buule (auBuch: § 6) ius, ce6-To mpaBo, siKe peryJaIOBalo
mie6elChbKi Ta mie6eiichbKO-NaTPUIiTHCbKI B3a6MOBiIHOCHHM.
Ilo po fas, BOHO, He 3auimamouu IUIeGeiB, He IOBHUHHO
6ysno BeiiiTM y 3akonu XII ta6nuup. Lli Teopernuni Mipky-
BaHHA LiJKOM TNOTBEPIKYIOTHCA NiHCHMM 3MiCTOM Ta0JMIb,
IKi He TOpKalTbCa Hi mNpaBa peniriiHOro, Hi HaBiTh
fep)xaBHOro abo MiKAEpI)KaBHOro, a MicTaATb y co6i nmpu-
mMCM TpaBa npHBaTHoro, KipHoro Ta CyAO0BOi IpoIle-
nypu.?) Sk pesyabrar uporo, fas y paapmomy xopii mpa-
BOBOI icTOpii WLiJIKOM BifAiAsA€TbCA Bif ius, NOCTYMiHHO
BCe Oinbm i 6inpll 3aYMHAETHCI B KOJElSX IKepuiB
i B TICHOMy KOJi 4UCTO peJiliiHMX mNUTaHb, ius-)Ke
pPOOHMTLCA €NMHHM MpPaBOM [Js BCbOrO PHUMCHLKOro ro-
po)kaHctBa (me6eiB i maTpuuiiB), 3axoIuolOud i Ti ra-
nysi HepediriiHoro npaBa (AK NpaBO Jep)KaBHE), IO pa-
Hiww Hanexanmu po fas.®) Taxum umHOM Tpeba NpPH3HATH,

1) Cugq, Les institutions juridiques des Romains, I, crop. 129;
IIorkponckifi, Hcropia pmmckaro mpasa, crop. 118.

) 3 npuBopy usoro jyumsuenr: Voigt, Xl Tafeln, ], crop. 43 i cu.
Karlowa, Romische Rechtsgeschichte, I, erop. 111 i cu.

*y Ha uelt 6ik cnpamu, ce06-T0 BRa ypinHeHHA marpHLiiB i miebein
1[0 JI0 IpaB IPHBATHOTO if KAPHOTO Ta CY0BOT mPOLEypH B3arali B HaylUi
3BEPTAETHCA 3aMalJ0 YBar¥ TOMY, L0 Teopid NOXOJeHHA ius Biy mie-
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1m0 3akonu XII Ta6auup Manu BeauyesHe 3HAYiHHA A1 BChOrO
RaNbIIOr0 PO3BUTKY PHUMCHLKOTO NpaBa, i PUMCHKi iCTOPHKH
i IOpMCTH LiJIKOM CIpaBe[IMBO BBa)KaJIH iX H)KepesoM BChOTO
npuBaTHOro i myGJiYHOro mnpasa.

3mict okpemux npunucis 3akoHi XII ta6muup Mu TYT
BUKJIafaTH He OyneMo, 60 Le MOBUHHO GyTM TeMol icropil
BiAMOBiAHMX raay3iB mnpasa. Bsaranmi-x A BBakam 3a I10-
TpiGHe KOHCTATyBaTH, L0 Ti NPHUMNHUCH HOCATb XapakTep
Haj3BMYai{HO CyBOpHH i (hopMaibHMii: npu GOproBi mpuii-
MaloThCS Ha yBary JMile CcJoBa ROBXHMKA (nuncupatio)
He3aJe)XHO Biff OOCTaBMH; NPH TiJleCHUX IOILIKOMKEHHAX
BUHYBaTIeBi poOMTbCA Te, IO BiH caM 3po6uB; Gopr BuaHa-
€ThCA 3JI0YMHOM He MEHIIMM, Hi)K KpapiKKa, i HEBUILUIATHOTO
JOB)XHMKA MO)XHA NPOJATH Yy HEBIJIBHUITBO i HaBiTh yOUTH
it u?)

HizkOM fCHOI0 i 3po3ymimoi 3a6opona mpusmiaeiB y XII rabrmmax: Pri-
vilegia ne inrogento. De capite civis nisi per maximum comitiutum
ne ferunto. (Bruns, Fontes, I, crop. 34; Cicero, De legibus, 3, 4, 11;
19, 44). Ilepemora naeGeip Oyiaa B ToMy, II0 iuS mOYaxo 3BA3YBATH BECh
Hapoj, mo uarpunii Oyxm moslaBieHi mpHBHIeidoBaHoro fas y Beix ra-
Iy34X NPHBATHONPABHOIO JKHTTA i HaBiTH OpaBa JOOHBATHCH BiIHOBIEHHS
neoro fas; kpiM Toro i mpaBo HaRIamATH CMepTHY Kapy Oyuxo BigadTe
Bif cBaBoui maTpHEOiiB i mepejaHe miIe6eHChbEO-DATPHOIAHCHEAM IEHTY-
piaTebkEM KowimiaM. Yemix mnumeGeiB OyB 3HauHO Oimpmimil, Hix BCi ix
IepeMOTH y CHpaBax mO [0 3aHATTA mocajy i T. m.

1) BinHOBIEHHA TeKCTy i mpuBejeHHd 10 xaxy ypHBEiB XII Taammb
movaioch me Bix XVI. cropiyusa; nepme, XTo THM 3afimancd, 0yB Emap
ze PiBanp (Aymarus Rivallius, Civilis historiae iuris s. in XII tabu-
larum leges commentariorum libri quinque, 1515). B XVII. cropigui TaM-xe
3agaBcd ki I'orodper (Jac. Gothofredus, Quattuor fontes iuris ci-
vilis, 1653; 8 XIX. cropigui mu waeno npani Iuprcera (Dirksen, Ubersicht
der bisherigen Versuche zur Kritik und Herstellung des Textes der
Zwdlftafelfragmente, 1824); Illexs (Sch 611, Leges duodecim tabellarum
reliquiae, 1866); Bpyrca, ipapa (muBHCh cTop. 33, npEM. 7), PodirTa
(neBHeh crop. 30, mpuy. 2). Koporkmit Brkaay smicry: Kuntz e, Excurse.
crop. 132 i cn.; Girard, Manuel. crop. 25 i c1.; Eh aMoB®B, Jermin
10 HCTOPiH pUMCKaro mpaBsa, crop. 69 ica. lmBuch me: Hukoabc ki,
CrcreMa ® TekeTs 3akoHOBDH XII TaGamms, 1897 (nmoBnm#l mepexian Ha
MocroBcbky MoBY); Gaedwin, TheXIl Tables, 1886; Wolff, Jemfo-
rande rattshist. studie till de tolf taflornas lag, 1883 (ma msen-
Cbkilf MOBi.)

325
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§10. Hapongue 3akxonongascTBo nicasa Xl ta6nuie.

Hapoaue 3axonogascTBo nicas XII Tabiuup novyano pos-
BUBAaTUCh Ay)ke 3HayHo. IlpaBma, 6inplicTs mUTaHB, WO
NepexofuJM Ha PO3radj HApOAHiX 3i6paHb, BiTHOCHJHMCH AO
cepH [ep)KaBHOro npasa, aje-)X KiJbKiCTb MOCTAHOB Ha-
pOAHiX 3i0paHb 1O O NPHUBATHOrO NpaRa i Npouepypu
6yna TeX AOCHThb BeJHMKA.

HapopHe 8aKOHOAABCTBO BHABISIOCH Y ABOX (hOopMax:
3akonM — leges, a6o Tounime leges latae (rogatae), sxi
yABJIANAM 3 ce6e NOCTAaHOBM KypiaTChbKHX,!) rOJIOBHHM-)Ke
YHHOM LIEHTYpiaTCbKMX HapOJAHiX 3i6paHb, i NOCTAHOBU TpH-
OyTcbkuX 3i6paHb — plebiscita; ocranni 3i6paHHs nepiie

CKJajaluCh i3 caMuX JulleHb mue6eiB i maau HasBy concilia
plebis tributa, 3rogom-xe (no lex Hortensia, i—gg p.) Ho

HuX OyJM npuiy4eHi ¥ matpuuii i BOHM novaan Ha3MBaTUCh
comitia tributa. %)

1) B icropuumi wacm KOMIeTeHIid KypiaTchKHX Komimiit Oyna xymxe
o0Me#eHa : B3arali 3a HAMH 3aJHIIHIOCH JWIIe IPaBO HANABAaTH BHOPAHEM
IEeHTypiaTChEAMH KOMiuigMu Maricrparam BHINY BilicbkoBY Baagy — impe-
rium; mpaBa 3arBepiKeHHA 3amoBiTiB (testamentum in comiitiis calatis)
i opuoOpamp 3a cuHa (arrogatio) — npo aki guBmer: Gai, 2, 1011 1,
98 i ca. — cxopo Buiimuim 3 yRHTEY, 60 caMi cooco0u 3aMiEMIACH HHIIEMHE .
Kipp, Geschichte der Quellen, crop. 30.

%) B Oararbox rypcax icropii pmmcpkoro mpasa (Girard, Manuel,
crop. 30; Heilfron, RoOmische Rechtsgeschichte und System,
crop. 621i ci.; llokpoBckifi, Heropia pumckaro mpasa, crop. 90; Bo-
ronfnoBs, YuelHuk®s HeTOpiM pHMCKaro mpasa, crop. 97 i ci.; Sal-
kowsky, Institutionen, 1907, § 9; i mAmi) BA3HaeThCA JBa POJH TPH-
0yrepknx 3i6paEb—comitia tributa (mne6eficbko-narpunianceki) i concilia
plebis tributa (Bmrarouyro muebehicrki), aAxi HiOH-TO OXHOYACHO (YHKINiO-
HYBaJH, NPH YoMy mieGicoETaMA Ha3ABAJIMCh IOCTAHOBY JUIIEHDb OCTAHHIX,
BHKNIOYHO miebeifichkux 3i6pamp. 1[i MipxyBaEHS 3acHOBaHI Ha HOTIANI
Momsera (Romische Forschungen, I, crop. 151 i cx.), RKoBOjH aKOTO
OiTKOM TeopeTHYHI i He MaloTh MajHHX DOijcTaB y JKepeJax IpaBa,
A1 3i cBoero 00Ky IiNKOM He MOXiAAI0 OHOTO HOTJSAY i BBa#al0 Halbiapul
o6rpyatosanoio Teopirn Kocrm (Costa, Storia del diritto publicco,
§§ 9, 10), mpo Te, mo comitia tributa possmmEyames i3 concilia plebis
tributa yepes goayuenns no Hux marpmniiB. lle morao 6yta no lex Valeria

Horatia (5 p), abo mo lex Publilia Philonis (3 p.), a6o mo
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Bin nouarky mieGicuuTu Bs3aJHu JHIIEHb I1e6eiB i TOMY
He OynM piBHOBa)KHi 3 3aKOHAMM; 3 Yacy-)X BHUAAHHA lex
Hortensia BOHHM HACTiJIbKM 3pIiBHAMMCA 3 3aKOHAMH, LIO B
Ni3fHIlIOMY 3aKOHOAABCTBIi iX LiJIKOM NepecTanu BifpiDKHATH,
i Bupas lex plebeivescitum 3po6uBCcS 3BUYAHUM SBUILIEM. ')

[Topsigox BupaHHA 3aKOHIB i muebGicuuTiB 6yB OCh SIKWUiA:
a) Latio (BHeceHHs): MPOEKT 3aKOHa Mir GyTm NOJAHUA JH-
LIeHb MaricTpaToM, fAKUi MaB Ha 1e npaso (ius cum populo
a6o cum plebe agendi); BiH BHOCUB HOro JO pO3INIARY THX
KOMiLi#, skuMu caM OyB BuOpaHuil Ha mocajgy, ce6-TO KOH-
CyJb i MpeTop — ILEeHTYPiaTCbKUX, HAPOAHIX TPUOYH—TpHU-
6ytcekux.?) 6) Promulgatio (orosoueHHs npoexTa): MpPOeKT
MUCaBCS Ha JepeBsiHift AoLINi i BUCTABIABCA B NPUIIOJHOMY
micui 3a 24 go6u (trinundinum) go yacy itoro roJocoBaHHs; %)
3a yac ftrinundinum maricTpar, Sxu# NOJaB NMPOEKT, Mir
CKJMKAaTH HAapoj Ha mnpuBaTHi 3i6panHa (contiones) pis
ob6roBopenHss mnpoekTta. B) Rogatio (3amutanHs Hapopa):
CKJIMKAJUCh HApOJHI KOMilii, mepex SKMMM IIe pa3 MNpPOUM-
TYBaJlOCh MPOEKT 3aKOHA, MCJs YOro MaricTpar 3amuTyBaB
3i0paHHs, 4Yd npHUiiMae BOHO IDPOEKT, CJOBaMH: ,velitis,
iubeatis Quirites, ut . . .“. 3i6paHHs He Mamo mpasa o6ro-
BOpIOBAaTH 3aKOH, a MOIJIO JHUUIEHb BiIOBICTH ONHO 3 ABOX:

\

. (286 N -
lex Hortensia (m p.), Ilpo cyMHIBHiCTH HEPMHX JBOX 3aKOHIB JHBHCE :
Pais, Storia di Roma, I, crop. 279 1 cu., 572, 598, 706; Erman, Zeit-
schrift der Savigny-Stiftung, XXIII, crop. 455 i c1.; XBOCTOB®,
Hcropia pmmcraro mpaBa, crop. 36, 37, 39; Lenel, Holtzend. Encyclop.,
crop. 104; Kipp, Geschichte der Quellen, crop. 31. Koxm 3ropm-
THCH 3 THM, N[0 JAIEeHh OCTAHHIA 3ak0OH MaB y QificHOCTH Micne,
nepmi-;x IBa ABIGIOTH co00r0 TBip (aHTa3ii pEMCHREX icTOpHKIB, TO
THM CaMHM rimoTe3a Mom3ema npo Te, I0 Iepmi JBa MalH Ha ONi
publiscita (moeragoBm comitia tributa), a ammens ocrammiii — plebiscita
(ar nmocramoBH concilia plebis tributa), cama co6oro Bignapgae.
) Hamp. mmBHesh : Lex latina tabulae Bantinae, 7 i 15 (y 36ipaEKOBI
Bruns, Fontes, I, ¢Top. 53).

In. I, 2, § 4.
62

’) Yepes lex Licinia Iunia (69 p.) 6y70 BCTAHOBIEHO NPYTHH

NPHMIDEHK IIpoeKTa mepefaBaTH J0 JepikaBHOI ckapOHHOi (aerarium),
1004 DepemKOJHTA MOMKJIHBOCTH 3po6GHTE B mpoekTi 3MiHH micaa iioro
promulgatio, Cicero. De leg. 3, 4, 11.
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a6o uti rogas (3rifHo TBOEMYy mnpoxaHHi0), a6o antiquo
(no-crapomy), ce6-To ,HE X04eMO HoBoOro 3awona“. [lis-
131
623 P
BaJUKEHO TrO0JIOCOBaHHA 3a jomomorow Tabauyok. r) Oro-
JIOLUEHHS NPUHHATOrO0 3aKOHA, B 4Oro CHewislbHOro Tep-
MiHy He 6y/0; 3aKOH NMUCaBCAd Ha MifdHiil, OpoH30Biik a6o
KaMAHiil gowuni i BUCTABAABCA AJd 3aranbHoro Bifoma. [Ipote
eid MOMeHT, fAK Tpe6a AymaTH, BeJuKkoi poji He rpas, 60
yepe3 MOMEPENHE OroJIOLIEHHS MPOeKTa i NMpUitHATTA Horo
HapofoOM 3aKOoH y)Ke 6yB ycim Bigomuit. Komisi npuitasiroro
3aKOHa NepefaBanach JJsg 36€peXXeHHS N0 apXuBy.')
Yepes Te, 110 3MiH y NMPOEKTi 3aKOHA He JNO3BOJANOCH
i BiH Mir OyTM NpUHUHATHM a60 BiAKMHEHUM JHUUIEHb Y Iji-
Joctd, Oyjo 6arato BHUNAAKiB, L0 MaricTpaTé JO OXHOro
NPOEKTy BMillaJ¥ KilbKa apTHUKYJiB, AKi He Maad Hiyoro
CHiJILHOrO MeXXu co6ow, 3ajgid Toro, I1o6u 3i6paHHS,
SIKOMY NOA00aeThCs OJMH apPTUKYJ, He Ga)Karoyd, uo6u BiH
O6yB BiIKMHeHMH, MPUHHANO pasom i MHIN apTUKyaH, SIKi —
30KpeMa KOXHUA — He BiflOBigadu 30BCiM HOro GayKaHHSIM.
Taki 3axkonu HasuBaguch leges saturae. [Ipuxnagom MOXyTb

nime depe3 lex Papiria tabellaria ( ) 6yno 3anpo-

cnyxutd 3akonu Jlininia ta Cekcuis. B é% p. BHECEHHA Ta-

KX 3aKoHiB Oysno 3a6opoHeHe 4yepea lex Caecilia Didia.?)

[IpuiasTHil i OoroyioleHuii 3aKOH CKJIAJAaBCS Ha NMUCHMI
3 TpbOX 4acTuH: a) Praescriptio, B sAkii mnmcamoch ims
i mocaga marictpara, U0 BHiC 3aKOH, Yac NPHMHATTHA, Ha3Ba
TpU6M abo0 ULeHTypii, fka mepuia nojasaja rojoc, a TaKOX
iMa Toro, xro B Wil HeHTypii a60 TpUGi roJ0CyBaB NepIUUii;
6) Rogatio, B skili BukaajgaBcsi 3MicT 3aKoHa, 06OBA3KOBO
B ¢opmi Hakady; B) Sanctio, ce6-To BHKJIAA TUX HACHiAKiB,
fIKi 3arpoXXylOTb TOMY, XTO He BUKOHyBaTHMMe€ B3aKOHA.
CaHkiist He Oyjga 060BA3KOBOIO YaCTHHONO 3aKOHA; i MOIJO
i He OyTu 3o0BciM. [lidHimi puUMCBKi IODHCTHM 4Yepe3 CaHKIUiIO
Iin4NM 3aKOHH HA TPH PO3PSIAM: a) 3aKOHM, B AKMX He 6yJIO

) Heilfron, Romische Rechtsgeschichte und System, crop. 91,
92; Kipp, Geschichte der Quellen, crop. 32; Boroxbtnmors, Yuel-

HAE HCTODiH pHMckaro mpaBa, crop. 131, 132; i mEmi.
%) Cicero. De domo, 16, 41; 20, 53.
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XamHOT caHkLii, — leges imperfectae; 6) 3axoHH, CaHKIi6IO
sikux OyJo Te, L0 BCAKUM aKT, iIM CyNpOTUBHHM, BUSHABABCH
HeBa)XHUM — leges perfectae; B) 3aKOHH, NMOPYIIEHHA SKUX
He pOOHMIO CynpOTHMBHOTO akTa HEBAKHUM aje TATHYJO
8a co0olo Kapy A NopyuwHuka — leges minus quam
perfectae.?)

3aKoHM OTpHMMYBaJM HasBy Bij iMeH MmarictpariB, fKi
iX BHOCHJIM Ha pO3LISAN HapojHbOro 3i6paHHsa (Hanp. lex
Falcidia). B pasi, koiu 3aKOHM BHOCHJMCH KOHCYJIAMH, iM
KaBanach NojBiiHa HasBa Bij iMeH 060x KoHcy’iB (lex Aelia
Sentia). Ilo6u pospiXkHATH OJXHOiMeHHi-3aKOHM, O Ha3BH
npuiaydasachb lie 3rajka mpo 3mict 3axoHa (Hamp. lex lulia
de vi publica et privata, lex Iulia de adulteriis, i uHui).
Komu B opHOMy 3akoHi 3'€fHyBajsoCh [Ba, BiH Ha3MBaBCA
noABiiHUM iMsM, aine 3’efHaHUM 31y4HHKOM et (Hamp. lex lulia
et Papia Poppaea.)?)

Hait6inplunii posBUTOK HApOJHHOI'0 3aKOHOJAABCTBA Bif-
HOCUThCA [0 dYaciB pecnyGuiky, 0COOJIMBO NiCAs BHUAAHHA
lex Hortensia. 3a mepuwri Yack npuHUiNATY BiH MaJlo 3MeH-
IIKBCS,, 0COOJUBO 10 A0 NpaBa npuBatHoro. OpHako 3 yaciB
TiGepis nouumHaeTbc Horo 3aHenaj i B KiHni I. ctopidus
nicias Pisgea XpucToBOro MisIBHICTE HApOAHIX KOMiLiit
ocraTouHo BMupae. OcTaHHiIH HapOpRHill lex, mpo KUK Mu
MaeMO BiTOMOCTH, Lle alpapHMH 3aKOH 3a 4acCH imneparopa
Hepsu 3).

) Ulp. fr. init, 2: Minus quam perfecta lex est quae vetat
aliquid fieri et si factum est, non rescindit, sed poenam iniungit ei
qui contra legem fecit. Macrob.,, Ad somn. Scip. 2, 17, 13: inter
leges . . . illa imperfecta dicitur, in qua nulla deviantibus poena
sancitur. IIpo lex perfecta mpaMmx BkasiBok y miepeiax, mo AiHmix
JI0 Hac, HEMa, ajle iCTHYBAHHA TaKOr0 03HAYEHHA HE BHKIHRAE CYMHIBY.
(Kipp, Geschichte der Quellen, crop. 32, mp. 13.) Y& 6yio B 10pHCTIB
nouarra mpo leges plus quam perfectae, ce6-to Taxi 3akoHH, aKi
TATHYTh 33 €00010 He TiIbKH HEBAXHICTL aKTa, aje e H Kapy aif
HOpyNIHHKa, e nyxe cymHiBHO (nuBHch: Heilfron, Romische Rechts-
geschichte und System, crop. 94).

%) Lex Aelia Sentia muBuch: Ulp. fr.I, 11 i cx.; pemra B — 30ip-
BEKOBi Bruns, Fontes.

8 Callist. D. XLVII, 21, 3 § 1: lege agraria, quam divus
Nerva tulit, cavetur...cet. B Jlirecrax MA 3HaXOJHMO HAaTAE Ha 1€, Hi0H-

e e e A e e e —— g
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BigomocTtu npo leges i plebiscita My MaeMO roJOBHMM
pO6GOM i3 pUMCHKOI IOPHAMYHOI Ta ICTOPHMYHOI JiTepaTypu.
B opwurinanax pifiuto g0 Hac py)xe Hebararto,') a TO:
1. Tabula Bantina, 6pon3oBa goiuka, 1o if 3HaigeHo B 1790 p.
kono micra Bantia (auni Banri) y niBgenniii Iranii, Ha
OXHOMY G6oui sKOI BUpPi3aHO CaHKI{I0 HA JATMHCHKii# MOBi
IKOTOCh 3aKoHa Npo Xxabapuuurso (repetundae), Ha Apy-
roMy — Ha OCbKif MOBi (Hackibku MO)KHA po3ibpatu) —
3aKOH npo ypsamKeHHs micta Banrii; 2. Tabula Heracleensis,
6poH30Ba JOLUKA B JBOX YaCTUHAX, 110 i1 3HaKAeHo B 1732 p.
B pyiHax lepaknei (B niBpeniit Itanii), Ha skiii BupizaHo

5 :
609

Iulia municipalis)?); 3. Lex Rubria de Gallia Cisalpina,
OpoH3oBa Aoluka, 1o ii sHaiiaeHo B 1760 p. B pyinax micta
»Benaea“ (xono Ilisuenuu B miBHiuHif Itanii), B sAkii BUKIA-
JEeHO MyHillinaJbHe CyJOBe YPANKEHHS i CyfoBa NpoUepypa
nas nposinyii Tannii Licanenincekois); 4. Fragmentum Ates-
tinum, 6poH3oBa joliIKa, 10 11 3HaigeHo B 1880 p. mo6ausy

3dakon IOnia Llesaps p. npo Mmiiicbke ypspxenusa (lex

o i mi3gEime 3a HAapOEOM 3aJMIIANOCH OJNMHOKO IpaBe — JaBaTH
HoBOMYy immeparopoBi lex de imperio: Ulp. D. I, 4, 1 pr.: ... cum
lege regia, quae de imperio eius lata est, populus ei et in eum omne
suum imperium et potestatem conferat. OgHar icropuyBRMMH JaHEMH
ne He InoTBepixyerhcd. MeHi 3paerbes, mo YiabOigH MaB Ha yBasi He
KOHKDETHHH 3aKOH, a JHIe CaMy ifel0 mnepejay¥ HapOJOM CBOeI
Bumoi Bxagu imneparopoBi. Kipp, Geschichte der Quellen, crop. 41,
AyMae, 10 YipnmiseE MaB Ha yBasi (opMalbHe 3aTBEpPIIKEHHS CEHATYC-
KOHCYJBTA. ‘

1) Bei i 3akomH, a Takox Oinpmoriers i3 THX, Imo xifimam mo Hac
y DaMATHHKAX JTireparypH, pusBuch: Bruns, Fontes; Girard, Textes.

*) Ile BcranoBxero ciaaBHO3BicTEHHM CaBimi (Vermischte Schriften,
I11, erop. 279 i cx.), 3amepeveno oxrax Mom3aen om (Juristische Schriften.
I, crop. 152 i cn.), ane me 3amepeyeHHS He MOMCHA BU3HATH CIYIIHHM;
poxasu jamBHch: Kiibler, Zeitschrift der Savigny-Stiftung, XXVIII
(1907), crop. 409 i cx.; Kipp, Geschichte der Quellen, crop. 44, 45.

% Mom3sen (Ephem. epigraph. IX, crop. 4) BBamae wLeil 3aKoH
3a lex data (guBHch HEKuYe: § 13), 3aCHOBYI0UHCH HA AHAJHOYI] 3 HHMIHMU
NPUOHCAMA 110 [0 NPOBiHIiN, axe IbOMY TBepIMEHHIO 3amepedye caMmii
TeRCT 3rajlaHoro 3akoHa: ex lege Rubria, seive id plebiscitum est.
(Bruns, Fontes, Lex Rubria, XX, 29); mami moxasu pmBuch: Kipp,
Geschichte der Quellen, crop. 42, mpum. 10.
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Arecte (umni Ecte B nipuiunit Itanii), amict sKoi y 3HauHii
mipi mopi6Huit pgo mnomepegnboil); 5. OpuHailugts Bif-
JIOMKiB GpOH30BOi JOIIKH, 110 ix Oyno 3HaigeHo B 1521 p.
B Pumi, 3 axux yactuHa 36epirjach JOHMHI JIMIIEHb y CIHU-
CKax; Ha opHoMy Oonui BupizaHo lex Acilia repetundarum

111
643 p.z); 6. BpOH-
30Ba JOlIKa, 110 ii 3HaifeHo B Pumi B XVI. cTopivui, Ha sAKkif

36epircs ypuBok i3 lex Cornelia (Cyuui) de viginti quaestoribus

(% p') Ha pyromy — arpapHuii 3aKOH

(g‘% PJ); 7. BpoHsoBa fouika, mio ii 3Haiaeno B XVIL cropiyui

B PuMi, Ha kil maeTbcs mouyaTok mrebicuura — lex Antonia
de Termessibus — npo npusHaHHs MelIKaHIiB Micta Tepmecu
NpuATeNsAMHU i COI03HMKAMU PHMMCBHKOTO Hapopy; 8. BpoHaosa
mouka, 1o il 3HaigeHo B XIV. cropivui B Pumi, Ha skiit Bupi-
3aHo kiHenp lex de imperio Vespasiano (69 p. nicna Pisgsa
XpuCTOBOro). 3) |

Po3ap. IV. [JissnbHicTh ceHaTa.

§ 11. 3akoHopgoOpandYa JidAbHICTh CeHaTa

Hi 3a wacu papceki, Hi 3a yacu pecnyOGJiKd DPHMCBKUH
ceHaT He 6yB 3aKOHOJATHHOIO YCTAHOBOIO B CTHCJIOMY pPO3Yy-

) Bruns (Fontes) BBamae me ypumBkoM lex Rubria. Toxi crae
Be3po3yMinEmM Te, mo B Fragm. Atest. KoMmeHTeHIif CYNOBHX Mari-
crpartiB goxofe xmmenb xo 10.000 cecrepmiff, B lex Rubria — 15.000 ce-
crepuiil. Kipp (Geschichte der Quellen, crop. 43) BBamEae neit parment
nonepefaEkoM lex Rubria, mo pyxe mpaBpomopiGHO.

?) Pamime mnommakoBo lex Acilia mpmiimanace 3a lex Servilia

% p. (nmBuch: Kriiger, Geschichte der Quellen und Literatur, erop.78);

< . 118 °
mo 70 arpapHOro 3akoHa, Horo mpmiimMaim 3a lex Thoria 5 p., mo-

MHIKOBicTh d9oro poBemeHa Mom3eBoM (Juristische Schriften, I,
crop. 1 i cxa.). IIpore Karlo wa, Romische Rechtsgeschiche, I, cTop. 434

. . 111
i cn., Hacrooe Ha ToMy, IO arpapBHH mIebicHHT ;3 p. OyB Bee-x lex

Thoria agraria. Te-% DOBTOPIOEThCA B NEeAKHX HOBiIDHX Kypeax; HaMp.:
MoxpoBckifi, Ucropis pamcraro mpasa, crop. 124.

*) Papime BBamaBCi He 3a 3aKOH, a 33 CEHATYCKOHCYAbT. JIOBONH
3a Te, ulo me lex, muBHCL: Karlowa, Romische Rechtsgeschichte, I,
cTop. 625.
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MiHHi 1bOro cioBa. Ane LiIJIKOM BiKMAATH Yy4acThb ioro
B 3aKOHOJAaB4id npani Aep)XaBu Oyj0-6 BEIMKOIO MOMUJIKOIO.
Koau BiH i He BujaBaB 3aKOHiB caM, BiH IOCEpPEfHE BILIM-
BaB Ha 3aKOHOJABCTBO, MPM YOMY lieil BIJIMB, Ay)Ke MillHUi
32 4YacH NaTpHULiAHCBKOIrO NaHyBaHHA, aje 3HA4HO ocJjali-
Juii i Majxo WiIKOM He MNpUNMHEHMM 3 THUX YaciB, KOJHU
miebei HicTanM OAHAKOBi 3 NMaTpULiMM NpaBa B KepyBaHHi
Jlep>XaBolo, 3HOBY 3pDOOUBCA Jy)Ke BeJUKUM MiJ KiHeub pec-
ny6JiKaHCbKOro mnepiopy.

3 onoBijaHb PUMCHKUX iCTOPMKIB MH Ji3HAEMOCH, IO
NOCTaHOBU HApOJHiX 3i6paHb (KypiaTChKUX i LeHTYpiaTChKUX)
NMOBUMHHI OyJM JJI OTPUMAHHA CHJIM 3aKOHY MaTH NOTBepj-
)KeHHs1 3 OOKy CeHaTa, sike HasuBaJoch auctoritas patrum.?)
Komu y ckuap cenmara Gyam pgonymieHi i miebei, mpaBo Ha
pO3rJAf MOCTAaHOB KOMili#f 3alMuMIIMIOCH TiINbKM 3a NaTpH-
UiTHCHKUMM YleHamu ceHaty. [leski BueHi?) rajaioTs, 10 npa-
BO NMOTBEP)KEHHA NOCTAHOB MJe0eiiCbKUX — MmIe6icuuTiB —
nepelillyIo HA BeCh CKJaj ceHaTa. AJjie Ha Ue B JpKepenax
HeMae JKajHUX BKa3iBOK, a TOMy G6iJbllie MiACTaB AyMmarty,
0 nue6GiCuMTH HiKOJM He MifJsrajy CeHaTChbKOMY MOTBEpA-
)KEHHI0O i OChb Ue 4YOMY: iCTOPHUYHO JOBEJEHO, IO B YacH
BupaHns lex Hortensia (guBuch: § 10) ceHat BsaraJji yTpaTus
CBO€ 3HauiHHA i auctoritas patrum GyJna Bxe 3BU4aiiHOIO hop-
MaJIbHICTIO, fIKY MOLIMPATH Ha MJe6GiCUUTH He Majo 3a Co-
000 JKaJHOr'0 PO3YyMYy; paHilue-X mieGiCUuTH BA3aJM TilbKH
mne6eiB y iX BHYTpilIHIX BifHOCMHAX, 10 He MOIJO Hi
B fIKOMY pasi LiKaBUTH CEHAT, YCTaHOBY, fKa BCe-)K-TaKd
3ajqumanaca B Ounpwiit Mipi naTpumisHCbKOIO, TrOJOBHUM
3aBJaHHAM gKOi OyJ10 GOPOHMTH iHTepecH CBOEi BEpCTBHU.
Mixk wHWMM 3aHenmapy B3araji 3sHauiHHA auctoritas patrum
y Apyriii nosoBuHi pecnyGJiKaHCLKMX 4aciB Tpeba Ha6iabul

) Dionys., 2, 14; Liv, 1, 17; 6, 41, 10; 6, 42, 10; Cicero,
De rep. 2, 32, 56; Cicero, De dom. 14, 38; Cicero, De leg. 3, 12,
28. IIpore nmmranEda npo auctoritas patrum gyme cmipme. JHBHCH npo
ne: Mommsen, Romisches Staatsrecht, III, cTop. 1037 i cx.; Wil-
lems, Droit publique, crop. 183, 206 i cx.; Willems, Le sénat, II,
crop. 92 i cux.

?) Kipp, Geschichte der Quellen, crop. 60.
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NOSICHUTH YpiBHEHHSM y mpaBax miae6eiB i3 naTpunisiMu, 4omy
ofopcHa iHTepeciB NaTPULiIHCHKOTO CTaHy 3po6uJjach Io-
POXKHIiM 3rykom. 1)

3HaviHHA ceHaTa JAJd 3aKOHOJAABCTBA I0YaJO 3pPOCTATHU
JMLeHb TOMI, KOJIM 3piCT rpaHulb pecnyOiky i noGiJblIeHHS
Yyycjla TOPOXXaH HACTIIbKU YCKJIQJHUIM BHYTPILLIHE XKUTTS
Jep)KaBH, 10 NPOEKT 3aKoHa a6o miebicuuta, LWO6U OyTH
BHECEHMM Ha pO3rJjsj HapOAHbLOrO 3i0paHHs, JOBOAMIOCH Ha-
mepej pO3MIAfaTH B CeHaTi, Ae NpuiiMazu y4acTh OyBLIi
maricTpaty, JOfe 3 JAep)KaBHUM JOCBilOM i 3HQHHAM, SKUM
Jekule, Hi)X KOMy HHUIOMY, OyJ0 BUACHUTH XHOU NPOEKTa
i mpuBecTH HOro KO TAaKOrO BUIJARY, WIOOGM BiH Mir RilcHO
3a0BOJILHATU BuUMord >KUTTA. lle BHeceHHs He Gyno 006o0-
BI3KOBUM, ajle (haKTMYHO Malo Micue Maibke 3aBKAU.?)

[lpyromo BayXIMBOIO NMPUYMHOIO 3POCTY BIUIMBY CE€HATA H&
3aKOHONABCTBO OyJO Te, L0 MalicTpaTé KiHug pecnyO0Jiky,
AKi, KpiM HapopjHiX TpuOyHiB, Mai)Ke BUKJIIOYHO HaJIeKalIU
JI0 Tak 3BAHOTO CEHATOPCHKOTO CTaHy, Oy/Jd B LiJKOBHTIH
3aJIEKHOCTH Bif JIofel CBO€I BepCTBM i MOBMHHI 6Yy/aM 3 HUMYK
paxyBaTuCb. MK THUM MpOEKTH 3aKOHIB BHOCWJIUCh HA Ha-
poiHi 3i6paHHA MaricTparaMu; SICHO, LIO OCTaHHI MOIJIH
BHOCUTH JIMIIEeHb Taki NMPOEKTH, Ha sKi 3rojykyBaBcd €eHar.?)
Tum Oinblue ceHaT Mir BMIMBATH Ha eRUKTAJIbHY AidNbHICTBH
marictparis, siki mamu ius edicendi (guBuch: § 14), oco6auBO

) 3Bemennr auctoritas g0 9meToi (OPMATBPHOCTH CIPHANO HaH-

-t . 339
oimpm BupgamEa lex Publilia 437 p., 49kEM 0yI0 BCTAHOBIEHO, IO

auctoritas NmOBMHHA IOmepeNAKATH TIOJOCOBAHHS 3aKOHIB y ERoMimiax.
Y nromy Bipmomenmi 3akor IIy6nimia ®izroma He nigaarae cymHIBY, 4K
BigEocHO plebiscifa (yuBmes: Crop. 36, mpmw. 2). Kriiger, Geschichte
" der Quellen und Literatur, erop. 24; Kipp, Geschichte der Quellen,
crop. 60, 61.

) Mommsen, Romisches Staatsrecht, III, crop. 1043 iecm

8 Cicero, In Pisonem, 10, 23: An ego consulem esse putem,
qui senatum esse in republica non putavit, et sine eo consilio con-
sulem numerem, sine quo Romae me reges quidem esse potuerunt?
o nporo gmBEch: Willems, Le sénat, II, crop. 223 i c1.; Mommsen,
Romisches Staatsrecht, III, crop. 1022 i ca.; Schmidt, Allgemeine
Staatslehre, II, crop. 212 i ca.; XBocT0B B, Hcropia pEMCEaro npasa,
cTOp. 55.
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maricTpaTiB NMpoBiHNiAABHMX, SAKi GyJM LiJKOM mif BJIafoI0
cenara. Lleit BB opHaxk BifOuBaBCA i Ha AisIBHOCTU Miii-
CbKMX MaricTpatiB, i Mu 06adumo, IO CeHAT [aE€ BKe

B —;2:1)’ p. BKa3iBKH MifiCbKOMY NMpETOpPOBi Npo Te, YMM Tpe6a

oMy KepyBaTHCb NpH po3ridafi cmpas.l)

Bce me oHaK HOCHJIO BCe-)X-TaKM XapakTep KOpafuuii;
CeHaTCbKe DOS3MOPSII)KEHHS MOIJIO BA3aTH Maricrpara gak-
TUYHO, aje 3 IOPUEUYHOro GOKy BOHO He MaJl0 XapaKTepy
3akoHa. ToMmy Li posnopamxeHHS Manu # Ha3By senatus
consulta, ce6-To ,ceHarcbki mopagu“.?) Ane B)Ke 3a yacu
pecnyOJiku 3’aABMJIACH i Taka cdepa AiANbHOCTH, Je CeHaTycC-
KOHCYJIbTU OTpMMAQJIM Ha JesKMi 4ac 3HA4iHHA piBHe 3 3a-
KoHOM. Ile 6yJ0 B MUTAHHAX MNpPO BUKIOYEHHS OKpeMHUX
oci6 i3-mig yuHHOCTM 3akoHa (lege solvere). Cmouartky pi-
LIeHHs CeHaTa 3 IMPUBOAY TaKUX aKTiB migjdaraiu pos3risajgosi
HapoJHiX KOMiliii; aje 3rofoMm Leil MOPSIfOK NPUNUHUBCA,
i cenar novaB pimatu ui cupaBu camocriiHo. IlpaBga, BHe-
CeHHS 3 LbOro NPUBONY Hapoguboro Tpubyna Ilas Kop-

. 7 :
HeJs (f_%'_f p) npuBejo a0 Toro, IO 3ajpjsd pO3BA3yBaHHA

3rajlaHuX clpaB BCTaHOBJIeHa Oyna OOOBI3KOBiCTH NPUCYT-
Hoctu 200 cenatopiB i BifHOBJIEHA Nepefavya iX Ha NOTBEPH-
JKeHHS HapoJHiX KOMilii,%)- ofHaK cama MOMUIMBICTb 3arap-

Y) Liv., 85, 7. IIpo yuacth ceHaTa y BHjaHHi leges datae guBHCH
HAKIe: § 13.

%) llroMy TBepIKeHHIO 3amepeuyye Hi6H-To ogEe Micme B Ilimepona
(Cicero, Pro Mur.,, 32, 67), B sxoMy BiH Kaxe, II0 CEHATYCKOHCYJILT
3000BA3ye CcynoBy BcTaHOBY, Sk 3akoH. Opmak Kriiger, Geschichte der
Quellen und Literatur, crop. 26, i Kipp, Geschichte der Quellen,
crop. 62, nomexn, mo me HeiiMoBipHO, i TBepmxemHa IlimepoHa MOXHA
NOSICHATH JHIIEHL THM, INO BiH caM, SK KOHCYJb, OpOBiB neil ceHaryc-
KOHCYIBT. -

) Asconius, In Cornelian. (tuBucs: Bruns, Fontes, II, crop. 70
icn); Dio Kass., 36, 39. 3 moraagom Mom3sena (Rémisches Staats-

recht, III, ecrop. 337 i cx, 1229 icn) i Kima (Geschichte der Quellen,.

crop. 61) mpo Te, 1[0 OOTBEpAMEHHA HApPOXHIX KoMimii Oyxo JMmeHb
QopmainbHicTIO, 3TrOJHTHCh HE MOKIHBO, 60 cioBa ,neve quis... inter-
cederet, cum de ea re ad populum feretur“ 6e3yMoBHO BigHOCATHCA 1O
MmaricrpariB, a He 70 4JIeHiB HapoNHKLOTO 3i6paHHA, sfKe B yCAKOMY pasi
He 0yino0 noszbaeleHe NpaBa BifKHHYTH CEHATYCKOHCYJBT. -

. “
Y EEEmm—mmE——————S
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6aHHA Xo4Ya Ha JedAKUM Yac CEHAaTOM YaCTHMHH 3aKOHOJATHBLOT
Biagd Oyna BKe BillyHOM OYyAy4Ooro Iepexopy B3araji miei
Blajd BiJg HapopHix 3i6paHp A0 ceHaTa. '
Taxum-xe BiuryHom Oyn0 ¥ Te, L0 CEHAT B OCTaHHi
yacu pecnyGJaiku GpaB Ha ceGe OroJiolleHHA TOro, IO TOH
a60 MHIUMHA 3aKOH Yepe3 HEBKUBaHHA #oro 3arybuB CBOe
3HaviHHA.') Xoya ceHaT He BigMiHAB TMM 3aKOHa, a JHIIEHb
KOHCTaTyBaB B)Ke iCTHyl4u#t ¢akT, ajne Bif IbOro LUIAXOM
MOLIKMPEHHS TOHATTA NPO HeBXXHBaHHA a0o 3amaae BXHU-
BaHHSJ 3aKOHa, HE JaJieKo i 0 BifMiHM TaKOro 3aKOHA, KU
e BXXMBAa€ThCs, ajle, 3 MOIMJIAAY CeHaTa, BiHKUB CBiil 4ac.
[lopsinox BuUpaHHA CeHATYCKOHCYJbTIB 4aciB pecnyO6JliKu
6yB ochb sAKuit: pilleHHs ceHaTa 3alMCyBaauCh MiCHA 3aci-
NaHHA B NPUCYTHOCTH JOKJafada i 6GaraTbOX CEHATOpiB;?)

el 3amuc Bif 449 . IepefaBaBCsd HApPOAHIMU eguIAMU
305 P- T€P P

no xpamy llepepu Ha 36epexenHs, a B l. cTopiudi mepen
PizgBom XpucToBum iX movanu nepefaBaTd [0 epapid mip
NOTJIA] KBECTOPIB, AKi MOBUHHI OyJM BEeCTH TM perictp; oro-
JIOLIEHHST 3MICTy CEHATYCKOHCYJbTiB poOunoch a6o B Ha-
poAHbOMY 3i6paHHi, a60 BUCTaBJEHHAM NPUJIOJHO Ha JOII-
Kax. %) '

[Ipo 3MiCT ceHAaTyCKOHCYJbTiB pecnyO6liKaHCHKMX 4aciB
MU [[i3HaeMOCh TOJIOBHUM YMHOM i3 JitepaTypu. B opurinaus-

HUX HAamUCcaxX Ha MapMypoBUX i GPOH30BMX JOLIKAX IX AIMILIO

po Hac wictb:?) 1. De Bachanalibus (%g p.) — Tpo ypAn-

yKeHHs cayxeHHd Oory Baxxy; 2. De Thisbaeis (;%2 p.), Ha

IpenbKif MOBi — mOpo mnpaBHi BifHOCMHM OKpyru Tucoei

) Mommsen, Romisches Staatsrecht, III, crop. 366 i ca.; Kipp,
Geschichte der Quellen, crop. 61.

%) Ile3ap 3ampoBajHB NpPOTOKOJNH 3aCiaHb CEHATA 3 OTOJONMEHHAM
ix (muBHCh: Sueton. Caes. 20; Pick, De senatus consultis Roman.,
1884 p., crop. 7 i ex.).

8 Liv., 8, 55; 39, 4, 8;25,1,12; 43, 4, 11; Cicero, Phil. 5, 4, 12;
12, 5,12; 13,9,19; Tacit.,, Annal. 3, 51; Cicero, Ad Attic. 13, 33, 3.
JmeEcr: Mommsen, Romisches Staatsrecht, II, crop. 547; Kriiger,
Geschichte der Quellen und Literatur, cr-p. 27.

%) TuBHch: Bruns, Fontes, I, crop. 164 i cu.

[
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B bBeotii; 3. De Tiburtibus —;gg

mewkanuam Micusad Ti6ypa ix npoBunm; 4. De Asclepiado

p.) — npo BubayeHHs

. . 7
Clazomenio sociisque (g% p.), Ha JBOX MOBax — IIpoO
npuaHaHHa Acwienisga Ta uHmuMx [pexiB npuATeNsiMu pum-
cororo Hapopy; 5. De Oropiis (-gg‘g’i p.), Ha rpeubKiit MoBi —

npo pO3BA3AaHHA KOHCYJSIMM CHipKM MEUIKaHLiB MicTa

Opona B bBeotii 3 ny6Gaikanamu; 6. De Aphrodisiensibus
42
12

musii B Kapii 3a civitas libera.

p.), Ha rpenbkit MOBi — mpo npusHaHHA Micta Agpo-

§ 12. 3axkoHOopgaB4Ya AisgJAbHICTH CeHATA.

OpnHouacHO 3 3aHeNafoM y nepiof MPHMHIINATY 3aKOHO-
IaB4Yoi JisVILHOCTM HApOJHIX KOMIiLliH ModYaja pPO3BUBATHUCH
TaKa- RisIbHiCTh ceHaTa. Byke OxTaBisin ABIyCT, He poGAYH,
npaBfa, Nepeuikof RisfJbHOCTH KOMIilil, BUBHABaB 3a Kpalie
Oinblie KOPUCTYBATHCh NMOCIAyraMy CeHaTa, ajle BCe-)K-TaKu
rOJOBHUM pOOGOM TiJIbKM 4yepe3 BIJIMB OCTAHHBOI'O Ha Ipe-
Topchkuil egukT. Kosm cenar moyaB CBOIMM NOCTaHOBaMHU
TBOPUTHU He TiJIbKM ius honorarium, ane # ius civile, misxom
TOYHO cKka3aTH TpyAHo. [lepiry BkasiBKy npo Te, L0 CeHATyC-
KOHCYJbTH MAIOTh CUJY 3aKOHa, MM 3HaXOJMMO B IOPUCTA
laq vacie Antonina Ilis.!) Ane He mignArae >KagHOMY CyM-
HiBy, L0 CEHATYCKOHCYJbTHM 3aMiHMIM 3aKOHM 3HAYHO pa-
Hill, HauBipHime e 3a yaciB Tibepis, npu SAKOMy 3aHe-
nmaj HapojHiX KoOMiui# mimoB Hamepex HAy)Ke BeJUKUMHU
KpOKaMu. %)

1y Gai, 1, 4: Senatus consultum est quod senatus iubet atque
constituit, idque legis vicem obtinet, quamvis fuerit quaesitum.

%) llpnyuBH mepexojxy 3akoHofaBuoi BIALW Bif kKomiuii go cemary
paBack: Pomp., D. I, 2, 2 § 9. Ilo 5o vacy mporo mepexopy B HayIi
icreylory pimeoMamiTEI normagu: Jlemexnpb (Ursprung und Werkung
der Exceptionen, 1876 p., crop. 49 i ci.) BifHOCHTL Iie JI0 OCTaHHIX yacin
pecnydaikn; JKipap (Manuel, crop. 55) — HaBnaku A0 YaciB iMneparopa
lagpigna. OcramHiil 3aCHOByeThCA Ha TOMY, IO CEeHATYCKOHCYJIbLTH paHi-
mux uaciB (mamp. Sc. Velleianum, D. XVI, 1, 2 § 1; Trebellianum,
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[IpoTe oOfHAaK CeHAT y CBOiil 3aKOHOAABYii AiANBHOCTH
OyB Ay)Xe MaJo caMOCTiiHMM, 6O MNiICTABOI0 CEHATyCKOH-
Cy/bTiB y GiNBIIOCTH, KOJIM HE 3aBXK[H, CIYIKUIH npono3uii
3 Goky mpuHuenciB, Tak 3BaHi orationes principis in senatu
habitae. Mu He MaeMoO »KajHOI 3rajku B JpKepelax Impo
Te, 06K 1i orationes He Gyiu npuitHATi ceHaTom.') Linkom
3PO3YMiNlo, 10 CEHATYCKOHCYJbT, IK TAKWH, YUM Jajiblle, THM
GinblIe TPATUB CBOE 3HAUIHHS, SBJAOYMCDH JHMLIEHb 3BUYAHHOIO
dopmanehicTio mnpu oratio principis. CeHaTyCKoHCYILTH
kinga II. i mouatky III. cropiuus micas Pisgsa Xpucrosoro
B)Ke He LUTYIOThCA IOPUCTAMHU, SKi TOBODATH JMIUEHb PO
orationes, K 3akoHM cami nmo co6i.?) Xoda ne# ¢haxT i He
MO)X€ CaM CIY)XXUTH MiACTaBOl MAJs BM3HAHHA TOro, IIO
CEHATYCKOHCYJIbTH BU3HABAIUCA B)Ke HemOTpiOHUMH, GO i
B pecnyOJiKaHCbKMX 3aKOHaX HHOJAI LUTyBajach OfHA JiM-
mweHb rogatio 3amicup 3akoHa, — OAHAK iMmepaTuBHa (hopma
orationes 3ragauux 4aciB sICHO MOKa3dye, L0 # cami imue-
paTopy AMBIJIMCH Ha CcBOi orationes He sK Ha NPONO3HIii,
a K Ha Hakas¥ mifBJajgHifi co6i ycraHosi.’) B pgpyriit no-
aoBuHi Ill. cTopiyus ceHaTyCKOHCYJbTH 30BCIM 3HHKAIOTh

D. XXXVIL, 1, 1 § 2; Macedonianum, D. XIV, 6, 1) mo ¢opmi eBoik
HaraJyloTh He 3aK0HH, a NPEeTOPCHRHHE efuKT. Alle # B3arali CeHaryc-
KOHCYIbTH He MaJH (JODMH 3aKOHA, INO 30BCiM He € JOKa30M TOro, IO
BOHH He MajnHd fioro cmam. Te, 1IN0 iCTODHKH IepefalTh HaM IIpO Bij-
Homenusa Tibepia Baaraxi mo cemary # KOMiNid, e HAHEDAIIHM JOKa36M
TOTO0, MO BiE §J BCAROMY pa3i Mir CkopIne BBaJKaTH 3a 3aKOHH CEHATyC-
KOHCYJbTH, HiX IOCTAHOBH EOMIIiH.

) Ilepma oratio, npo #Ky MH MaeMO TOYHI BEa3iBEH, e oratio
lagpigra B Sc. luventianum (Ulp. D. V, 3, 20 § 6). B mnomepexnmix
CeHATYCKOHCYIbTAX 3rafyil0Thcd IHMERb NPONO3RUii 3 60Ky KOHCYZiB. AJe
e He € J0Ka30M TOro, L0 paHim KOHCyIi He OyIH IWIIEHb mepefa-
TOYHAM 3HapggaM, 6o i B Sc. Iuventianum immeparop nepenas cBox0
IOpomo3Huil He Oe3mocepefHe, a yepe3 KOHCYIiB. 3 LObOTO0 OPHBOXY HE-
rHCh: Mommsen, Romisches Staatsrecht, II, crop. 899; Kriiger,
Geschichte der Quellen und Literatur, crop. 91. Cmmcox orationes pu-
pHch : Rudorff, Romische Rechtsgeschichte, I, crop. 130 i cx.

2) Ulp. D. 1I, 15, 8 pr.: divus Marcus oratione in senatu effecit
Jusnes: Kipp, Geschichte der Quellen, crop. 64.

%) MuBmch, Hamp.: oratio immeparopa Cesepa B Ulp. D. XXVII, 9,
1 § 2: Praeterea patres conzcripti, interdicam...




48 .

i mepecratotTh Gyt mKepeiaoMm npasa.!) CeHaTyCKOHCYJbTH
iMmepaTopchKMx 4aciB y¢ OiIBIIOCTH HA3MBAJMMCh iMAM THX
oci6, ki JOKJajamu IX Ha 3acCifaHHAX CeHaTy, aje Ha3BM Ti
He Oyau odilifaabHUMK,?) a [JaBaluCh CEHATYCKOHCYJbTaM
TUMH IOPUCTAMMY, AKi HUMU KOPUCTYBAIUCH, A4 OiNbl1oT BUrif-
HocTH B 1uTyBaHHi (Hamp. Sc. Silanianum, Tertullianum i T. .).
Opnak Gyno 6araTo TakuX CEHAaTyCKOHCYJbTiB, fKi Ha3uBa-
Juch mo ix 3mictoBi (Hamp. Sc. de aedificiis non diruendis),
a6o Mo iMeHM TOro, XTO CBOIMH BYMHKAMH CIPUYMHHBCS IO
BUJAaHHA CeHaTycKoHCyJbTa (Hanp. Sc. Macedonianum, sikuii
3a00pOHsB AaBaTu B OGOpr rpouwi migBIajHUM CHHaM po-
JMHYU, — Bil iMEHM TAKOr'0 CHHA, sIKUIt HApOOGUB GOPriB); MHOAI,
alle fysKe PiKO, CEHATYCKOHCYJbTH HOCHUIM iMA immeparo-
piB, 3a sikux ix 6yno BupaHo (Hamp. Sc. Claudianum, Nero-
nianum); pesAKi CEHAaTyCKOHCYJbTM He MaJd HaBiTh YKagHOI
Ha3BHu.%)

IIlo no0 nopsAaxky BuUAaHHA CEHATYCKOHCYJBLTIB immepa--
TOPCbKMX 4acCiB Hi4Oro HOBOTO B MOpiBHAHHI 3 NonepeanimMu
4acaMy MU He MaeMO 32 BUKJIOYEHHAM Toro, 1o OKTaBisHOM
ABryctom Oysno 3a60pPOHEHO OroJIOLIyBATH NMPOTOKOJHU 3aci-
fanb ceHaty*) (auBuch Buue: ctop. 45 npum. 2). Kpim Toro
B YCAKOMY pasi Tpe6a jymarts, 110 3 3aHeNajoM HapoOjHiX
KOMillif OroJiomleHHsI B HUX CEHATCbKHUX INOCTAHOB MOBMHHE
6yJ0 NPUIMHATUCH i 3aMIHUTUCH BUKJIOYHO- BUCTABNEHHAM
IX NpUIIOAHO Ha [OLIKax.

Jlo Hac piduIo jy)ke 6araTo CeHATYCKOHCYJbTIB imme-

. paTOPChKMX 4YaciB, — y BCAKOMY pasi Mmajxo He BCi, IKi B JaJib-

oMy TA3i icTopii He BTepsAJM CBOEro IOPUAMYHOrO 3HA-
4iHHS, — aJie He GesnocepelHs, a roJOBHMM poGom y 306ip-

) Ocrammii BHDagox mepefayn iMmepaTopoM cCBoix orationes Ha.
HOTBEPAXEHHA CEHATOBi, HACKINBEM MOMHA GaYHTH 3 JKepeN, MaB Micme
3a iMmeparopa Ilpo6a (276—282 p. micna Pisgsa XpucroBoro). JuBHCEH:
Vita Probi, 13: permisit patribus, ut... leges, quas Probus ederet,
senatus consultis propriis consecrarent.

%) Karlowa, Romische Rechtsgeschichte, I, crop. 643.

8) Hamp. Ulp. D. V, 3, 20 § 6; HHEHI neil ceHATYCKOHCYJLT Ha3H-
BalTh Sc. luventianum mo iMeEM JpPpyroro 3 KOHCYXiB, AKi H0ro BHECIH.
IO ceHaTa.

) Sueton. Aug. 36.
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HUMKaX PUMCbKOTO NpaBa, AK NMPUBATHUX, Tak i odilisapHUX.
B opurinanax mu maemo Je-kiibka (Ha OpOH30BMX i Map-
MypOBMX JAOLUKAaX, a OfMH Ha mamipyci), GiNbWIiCTb OFHAK
Jume B ypuBKax; rojosriwi:!) 1. Sc. de ludis saecula-
ribus (47 p. micaa PisgBa XpucroBoro), skuii NOBTOPIOE

CEHAaTYCKOHCYJIbT p. PO BCTaHOBY IOBUWJIeiHUX 3a0aB;

37
2. Oratio immeparopa Kuaspis (48 p.) Ko ceHaTyCKOHCY/IbTA
npo HajgaHHd ius honorum MewmkaHusM TpaHcanbmiHCHKOT
Tannif; 3. Taki-» ggi orationes (tpe6a gymarn,?) Texx Knaspis)
1110 10 HEXOMYLIEHHA MOJIOAI 10 CyAOBUX [IOCAf i 1110 A0 03BOJIY
BECTH KapHy mpouefypy B cBiTa (Ha mamipyci); 4. gBa ce-
HatyckoHcyabTH (Hosidianum, 44—46 p. i Volusianum, 56 p.)
NPOTH CHEKYJALi NpH Npojaxki foMiB Ha 31amMagrHd; 5. Sc. de
nundinis saltu Beguensis (138 p.), npo go3Biasikomycs Jlronuiito
Ha BiAKPHUTTS pUHKaA 0-3a MicToM yAdpuni; 6. ypuBok Sc. Cyzi-
cenis yaciB AnTonina [list 1po 3aTBepIyKEHHS HAEIKAYOT O MELl-
xaHnam micra Kusika BManiit A3if ,corpus neon“(HoBa ycrasa).

Posa. V. [IipaBogaBya fissnbHicTh MaricTparis.
§ 13. Leges datae (dictae).

Mu Gauwnu Bume (§ 10), mo 3akoHoM (lex), y CTHCIOMY
pO3yMiHHI LBOro CJ0Ba, PUMCHKE NpPaBO BU3HABAJO B3aralki
NIOCTaHOBM HApPOAHiX 3i0paHb. AJie Lle MaJo Micue JUIIEeHb
IIg camoro Micta Puma; 1o g0 MHUIMX MiCT, a 0COOJMBO
IO MpPOBiHLill, 3aKOHM CHELiJbHO JJI1 HHX MOTJM BUAaBa-
TAChb MarictTpatamu HaBiTh 0e3 3aTBEPI’KEHHA HapOAHIMH
3i0paHHAMHU; Ti. 3aKOHM Te)X HasuBamUCh leges, ane st
BigpikHeHHs Bij HapopHix 3akoHiB (leges latae a6o rogatae)
BOHM Manu Ha3By leges datae?®) a6Go leges dictae.?)

1) NuBuch: Bruns, Fontes, I, crop. 164 i cx.

2) Kipp, Geschichte der Quellen, crop. 66.

%) MMomarra npo leges datae BmacamB mepme MoM3eH, AKHI,
OflHAK momEpioe foro i Ha eUKTaNbHY JidupHicTh MaricrpariB (ROmi-
sches Staatsrecht, III, crop. 810 ca.). IIporm mporo puBHCh: Kriiger
Geschichte der Quellen und Literatur, crop. 16.

Y Bruns, Fontes, I, crop. 282, i cx.; Dydynski, Hist Zrédet
prawa rzymskiego, crop. 52 i cx., Curafi ckili, Heropia HCTOUHIKOBD
4




I

50

Ili 3akoHM MalTb 3MiCTOM TIOJIOBHUM YHHOM 3arajbHi
NpUIUCH [PO YPS/KeHHs; MiCT i NPOBiHIi# a6o okpeMux
YCTaHOB y HUX, 4 TaKOXX NPO HAJAiNIEeHHs MELIKaHL|B iX mpa-
BaMH pHMCbKOro ropoxanctsa. [lepiia sragka mpo Taxwmii

3aKOH Yy JKepeJax BiJHOCHUTBCA [0 %% p., KOJM-CEeHaT

NpU3HA4YMB [JI1 KOJbOHIl ropoXaH AHTiA OKpeMMX OMiKYHiB
ad iura statuenda ipsius coloniae.!) Ilisnimie Mu Texx Oa-
4iMO, L0 CEHaT CUPHYMHABCA J0 BUAAHHA leges datae: Tak,
131
623
cynoBe ypamxenHs npoBingin Ciuinii sa migcraBi decem
legatorum (BuGopHuMx ceHaTopiB) sententia;%) rosoBHOIO
npuuuHoro HesroAau [Jommes 3 cenatoM O6yJno HeGa)KaHHA
3 OOKy OCTaHHbOTO Bu3HaTu BupaHi [lomneem muis asiaTchbKux
NpOBiHLi# 3aKOHU.3)

[lincraBoro jyiA mpaBa Ha BMAAHHA leges datae 6yJo
YIOBHOBa)KEHHA THX a00 MHIIMX MaricTpariB yepes CEHar,?)
a6o OesnocepegHe 3 G6OKy HapopaHix Komiuin. Oco6iauBO
BEJIMKI, HaBiTh I[{IKOM HEOOMEKeHi YIOBHOBa)KEHHS B LIbOMY

KOHCYab Pymninii B p. BugaB lex Rupilia npo HoBe

pHMCEaro npasa, erep. 104 i cx.; Kip p, Geschichte der Quellen, crop. 49,
T4, HHII TOYHO BiTOKpeMI0I0Th NMOHATTA npo lex dicta Bix momaTTa npo
lex data, posyminoum mig lex dicta Takmii 3akoH, drui xT0-HEOyIbL JHae
Nag cBoel BiacHOI peyn. Mix TEM y mMepenax MOMHA BEa3aTH JHAIIEHb
opuHoke micme (Paul. D. XXIII, 4, 20 § 1), ne e Bupa3s: leges enim
suae rei dicit. Ograk i me#t BuHpa3 TOpkaeThcd MiXKOM O0CIOHOrO BH-
NajKy BiHOCHH YOJOBiKa i RiHKH, i HaBpAj-uu yaBAde i3 cebe OKpeMHi
IOpHAHYENY TepMiH, a TOMY NOIIMpPATH HOro Ha WHIII BiZHOCHHH, SK AKech
oco6THBe O3HAYeHHSH, HE Mae KaJlHHX migcraB, B 3akoHax, dkKi

- pifimam go mae, legem dare i legem dicere, BHEBaETHCS LiTKOM B TOMY-3

caMoMy po3yMimHi, yepe3 mo Tpe6a BBamarm, o lex dala i lex dicta
cyTe Te caMe. JuBHCH, Hamp., B po3gixi mpo leges dictae y Bruns,
Fontes, I, crop. 286 — Lex arae Iovis Salonitanae, 4: legem
dixit; ibid em, cTop. 296 — Lex de villae Magnae colonis, 4:
Data a Licienio.

) Liv, 9, 20 i cn.
2) Cicero, In Verrem, 2, 2, 13, 32; 16, 39,

%) Biapm noxnagao pnuBAch: Kipp, Geschichte der Quellen,
cTop. 46.

%) Liv., 36, 33.
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BigHoweHHi 6yau pasani Cyuani y 68732 p., notim Ilesapesi

43 . . . . . .
i TpiymBipaM —— p. — OxraBigHoBi, AnTonieBi Ta Jlemigosi.

GRS
OpHave kinbKicTh BUAAHMX 3rajaHuMu ocobGamu leges datae
Iy)Ke He3HauyHa, 60 BCi BOHM BBa)KaiM 3a Kpallle Nlepe/iaBaTH
CBOT -3aKOHM Ha 3aTBEpP/YKEHHS HAPOJHIX KOMiLjH.!)

3are KinbkicTh leges datae 3HayHO nOGiNAbIIKMIACE 32
yacu MpHHUinaTy, OIpU 4YOMY NPUHIENCH, BUAAIOYM Ti 3aKOHA
Bif iMs HapoQy PHMMCBKOro, Ha MifCTaBi TaKOro-K ymOBHO-
Ba)KeHHA 3 GOKy OCTAaHHBOTO Ha IOBHY HeoOMEKeHy BJapy,
B)Xe He BBa)KaJM 3a HeoOXigHe mepejaBaT iX Ha PO3LJsN
i saTBepmKeHHs, Xo4ya-G i HOMiHaJbHe, 3 OOKy KOMillii.?)
Takux 3aKOHiB AifLIJIO JO Hac AyKe 6arato, 0co0JMBO 1110
N0 HajaHHI NpaB PHUMCbKOrO TOPOYKAHCTBA caljaraM, sKi
Big6yau cBoio cay)x0y, Tak 3BaHUM BeTEPaHOM, aGo mpo
N03BiM iM OApY)KyBaTHCS 3 meperpiHkamu.®)

3 leges datae, sixi Topkamuch ypAMKEHHA MiCT i mpo-
BiHIi#, a TaKOX OKpEeMHX yCTAaHOB y HuX, i fAKi il Ko
Hac B opufinanax Ha OpOH30BUX [OIUKAX, Ba}KHIHII oChb

89 ”
sKi: 1. Ipo ypsmxenns micta Tapenta — MM o= i 692 )

2. lex coloniae Iuliae Genitivae — a6o lex Ursonensis,

44
710 p.
Buganuid M. Antoniem 3 Haka3y lOuxis Llesapsd, npo 3acHo-
BaHHA KOJbOHII B Micti ¥Ypco B Icmamii (umui Ocyna);
3. lex Malacitana i 4. lex Salpensana, Bupgani mexxu 82 i 84 p.
3a imneparopa [omiuissa npo ypamxenus mict Canbnensu
i Manaru B Icnawnii; 5. lex metalli’ Vipascensis, Buganuit 3a
imneparopa TapgpigHa mnpo YPAKEHHS ripHUYHOT OKpYyru
Binacka B IlopTyrauxii.®)

) Mommsen, Romisches Staatsrecht, II, crop. 7021 cx.;Kriiger,
Geschichte der Quellen und Literatur, crop. 17.

%) Mommsen, Rémisches Staatsrecht, II, crop. 888 i cu.

%) 3ibpani Mom3emonm y ioro Codex inscriptionum latinarum,
II, 2, crop. 843—919 i Ephemeris epigraphica, vol. 2, 4, 5.

Y Mommsen, Ephemeris epig., vol. 9, crop. 11i cx.

%) Bei 3rajaui 3agomm gEBHCh: Bruns, Fontes, I, crop. 120 iecn.;
II, crop, 289.

4*
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§ 14. Epuxt Mmaricrparis.

Enuxtom (edictum) y Pumiasdn nasuBanace npumiogHa
006’Ba CBOiX . pO3NOPAMKEHb KOKHHUM MaricTpaToMm, SsIKuii
maB Tak 3BaHe ius edicendi, ce6-To npaBo oroJouryBaTH
060Bs3KOBI /4 HaceJeHHda npunucu.') Taxumu marictpatamu
Oyau Inepuie KOHCYJi, XMKTATOpH, NoTiMm y Pumi— nensopny,
npeTopud i KypyJbHi efuJi, B NPOBIHIisIX — KEPOBHUKU IX
(mpokoHcysm, mnpompeTopu) i kBecTOpH. PosmopsmxeHHs
MmaricTpara Maao CuJly JMIIEHb Ha TOHM 4ac, KOJM maricrpar
ypsAAyBaB Ha CBOiil Nocaji; pasoM 3i BCTYMOM Ha ML0-X
nocajgy HOBOI 0COGH, BCi pPOSNOPSAYKEHHS NONepejHUKa Ty-
ounm cBoro cully. TakuMm YMHOM Ii PO3MOPSIIIKEHHS BJACHE
He MOIJM i He MOBUHHI Oy/JM pOGUTHCH J)KEpeNoOM Npama,
IK PO3NOPANKEHHA THUMYAaCOBOIrO XapakTepy, fAKi piBHO
HiYMM He Bsi3adu Ha OyAyuMHy aHi ypsAoBUX OCi0, aHi
HaceJIeHHs.

Ili TeopeTuyHi MipKyBaHHA [iIKOM CHOpaBIKyBaJUCh
10 A0 eAMKTaJbHOI AisIBHOCTH THUX MaricTpariB, ki Kepy-
BaJ¥ ClpaBaMd afMiHiCTpaTUBHOrO XapakTepy, ce0-To KOH-
CyJiB, QUKTATOpPiB, LEH30piB: iX pO3NOPAMKEHHA He Maau
)KaJHOro BIUIMBY Ha yTBOpeHHS mpasa.?) o po tux mari-
CTparTiB, sKi Bifjaju CyAOBUMM CpaBamy NPUBATHONPABHOIO
Xapakrepy, sK TNpeTopu i Kypy/bHi eiuyi Ta BigmoBigHi M
KepOBHUKM NPOBiHLi# i KBeCTOPH, TO, T03asK 3aKOHOAABCTBO,
K y)Xe ckasaHo Buie (§ 2), He MOIJIO BCTUTHYTH CTEXUTU
3a YCKJAJHEHHM NPUBATHONPABHUX BifHOCHH, E€JUKTH THUX
oci0 3poOuiMCh TOCTYNIHHO HAWTOJIOBHILIMM JKEpeNoMm
NPHUBATHOIO paBa, TUM GiJiblle, 1[0 KOXXHUHA HOBUM Maricrpar,
Oa)Karoyu HTH y CBOIX eJUKTaxX ypiBeHb i3 BUMOTraMH XUTTS,
He MIT He KOpPHMCTYBAaTHCh JOCBiIOM CBOiX IONepeHUKiB
i He Mir He O6paTH Bij HMX MO MOXKJIMBOCTH BCe, IO BimOBi-
fajo THUM BUMOTraM.

1) Gai, 1, 6: ius autem edicendi habent magistratus populi
Romani . . .

%) Kriiger, Geschichte der Quellen und Literatur, crop. 38;
Mommsen, Romisches Staatsrecht, II, erop. 372, 461 cu.
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~ HaiirosioBhrile 3Ha4iHHA [ YTBOPEHHS OpaBa MaJu
eAMKTH npeTopiB Milcbkoro (urbanus), uyuHeupxoro (pe-
regrinus), a TaKO)X KepOBHUKiB MNpOBiHLii; eIUKTH eguiB
i KBecTopiB 3aiimanu ppyropsagHe Micue,') 6o oOwap ix
BifaHHsa OyB He [y)Ke BEJMKHUH: NPOJAXX HEBINbHHUKIB i Xy-
Ho6M Ta MOJiLiAHI MPUMUCH, HANPUKJIAL, IO O MOBOMKEHHS
3 He(Oe3neyHuMu 3BipsAMH a06o NoxoBaHHA MepliB.%) Tomy
NpaBo, AKe YTBOPUJIOCH 3aBASAKH €NUKTaM MaricTpariB, puM-
CbKi IOpUCTH 4acTO HasuBaJu HapiBHi 3 ius honorarium
(nuBuCh: § 2) Takox i ius praetorium.?)
CBoi efuKTH MaricTpaTu npu BCTyni Ha nocajgy BHUCTa-
naaM Ha OiuxX JepeBAfHMX NOLUKAX 3aJsl 3arajbHOro Bi-
J0Ma, TPH YOMY MOSICHAJIM B HMX Ti HiACTaBH, SKMMH BOHU
OyayTh KepyBaTUCh IPU POBTJAAi CpaB HA NPOTS3i PeYMHIT
cBoero ypApnoBaHHd. Taki €NMKTH MalM Ha3By NOCTiHHUX
(edicta perpetua). Ane Marictpatu He Oyau mno36GaBieHi
npaBa BHUJABaTH Ha MNPOTA3i CBOEro ypAA0BOrO TepPMiHY
i Taki egUKTH 110 O OKPEMHMX BHUMNAJKiB, sSKi MOIJIM HAaRITH
BiICTymaT# Bijf OrOJIOIIEHMX HUMU-)K NOCTiHHUX ENHUKTIB.*)

3naBanocs-6, nei NOPsSAOK NOBUHHUE-0U GYB MOCTYIKUTH
MiACTaBOIO A/ BeJUKUX 3JM0BkMBaHb. OpHak fo I. cTopivyus

nepen Pizgsom XpHCTOBUM TakuX 3JI0B)KMBAaHL Maibke He

1) Gai, 1, 6: amplissimum ius est in edictis duorum praetorum,
urbani et peregrini, quorum in provinciis iurisdictionem praesides
eorum habent; item in edictis aedilium curulium, quorum iurisdictionem
in provinciis populi Romani quaestores habent.

?) Imsucs: D. XXI, 1, de aedil. edicto.

%) Hanp. Pap. D. 1, 1, 7§ 1; Pomp. D. ], 2, 2 § 10.

‘) Haszea Ttarux efguktiB edicta repentina, sSxa HICBTOPIETHLCT M
i mo smEi peaxkmsH icTopuravd mpasa (IokpoBckii, Heropia pam-
craro mpaBa, 1915, erop. 126; Heilfron, Romische Rechtsgeschichte
und System, 1908, crop. 109; Czyhlarz, Lehrbuch der Institutionen,
1911, crop. 14), 3acHOBaHA Ha HENOPO3yMiHAI : TaKy Ha3By MH 3yCTpigaeMo
apmens y npomoBi Ilinepora npora Bepeca, e mepmuilt 3akHnae Apyromy,
mo RBiH CBOIM ,HecmOXiBaHUM“ eguKkTOM 3nuBYBaB nirmit ceir (Cicero,
In Verr., 3, 14, 36); tyr ninkom dcHa ipomia 3 6oxy Limepora, fka HI
B AKOMY pa3i He MOXe CIYRHTH NiICTaBOW IJI rajkd Npo Te, mMOOH He-
nocTifini eMKTH MaJH TeXHHYHY Ha3By repentina (HecmofiBaHi, HaIi).
Ile nomeneno me Kpiorepou: Geschichte der Quellen und Literatur,
1888, crop. 31; nuBmeh me: Kip p, Geschichte der Quellen, crop. 51.
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6yJ10, IO MOSICHIOETHCSA: a) TUM, 10 MariCTpaTH MmiCJas BUXOAY
ix 8 cay6u mignsraaM BignoBijanbHOCTH, 6) THM, IO iX
NisVIbHICTD 3aBKAM Morna OyTH napanidoBaHa iHTeplecieo
3 Goky Komeru a6o HapoJAHLOrO TpUOyHA, i B) rOJIOBHUM
po6OM YHCTOTOIO PUMCBKIX HPaBiB, JeP)KaBHUM POBYMOM
DUMCBKOTO Hapojy, KM He JO3BOJIIB CHHAM LbOrO-)X Ha-
pony — maricTpatam — 3JOB)XUBATU CBOIM NPaBOM, a TaKOXK
eHepriitnuM xapakrepom PumisH, yepes sikuit Ko)KHA crnpoba
3JI0BKMBaHHA BMKJMKana-6 eHepriiinuii omip 8 OOKy BCiX
ropokad.!) OpHax HanpukiHmi pecnyGJiKM, NpH YCKJIaj-
HEHHi JIIOJCbKUX B3AaEMOBIJHOCHH i 3arajJbHOMY 3aHemajoBi
MOpAaJBbHOCTH, NOYaau 3’ABJATHCh, XOo4Ya # piAKO, BUNALKU
CaMOBiJILCTBA 3 GOKy MaricTpaTiB, 30KpeMa NpeTopis,?) Lo
BHKJIMKAJIO HeOOXifHiCTh BMJAHHA 3aKOHa, IKUH i'dyno BHe-

ceHOo HapojHim TpubyHom Kopueniem, — lex Cornella 687 p. %)

— npo 3a60pOHY NpeTopam BiICTyNaTH BijJ CBOiX MOCTiliHUX
eAuKTiB. Bif mporo wacy orosiomeHu#d MapricTpaToM euKT
104aB BA3aTH HOro Ha BeCh TOW 4ac, Ha KUK BiH cam OyB
BUOpaHUi, i MOLUMPSIB CBOIO YMHHICTh HA BCIO Ty TEPUTOPIIO,
Ha Ky MOIIMpAJAcCh AisJIbHICTH caMmoro- maricrpara. Tomy
IlinepoH HasuWBa€ NMPETOPCHKUH e€IMKT 3aKOHOM Ha pik (lex
annua.*) Ckiaapaoyu cBoi edicta perpetua, MmaricTpary,
a 0co0JMBO NMpETOpU, HE MOIJHM, SK 3rajaHo Bulle, He pa-
XyBaTHUCA 3 JAOCBiJOM CBOiX momepefHuKiB i Opamu 3. iX
eUKTIiB 110 MOXKJIMBOCTU BCe, 10 HE YTPATHJIO CBOEro 3Ha-
YiHHS QST KUTTA, JONOBHIOKOYM iX JIMIIEHb THM, IO BU-
MarajoCcb HOBUMM >KUTTbOBUMM SIBUIIAMHM. TakuM YUHOM
B €IMKTi BUDOOUIACh NOCTYMiHHO YaCTHHA, AKa 6e3 afHUX
3MiH mnepexojuja 3 OJHOTO eJUKTy JO JApYyroro, sKa i

) Boroabsnoss, Yue6HEKD HCTOpiH pHMCKaro mpasa, crop. 337.
?) Hanp. — npiansnicts Bepeca. JuBuer: Cicero, In Verrem.

® Ascon. in Cornelian. (Bruns, Fontes II, crop. 69).
Aliam deinde legem Cornelius, etsi nemo repugnare ausus est, multis
tamen invitis tulit: ut praetores ex edictis suis perpetuis ius dicerent;
quae res cunctam gratiam ambitiosis praetoribus, qui varie ius dicere
assueverant, sustulit.

) Cicero, In Verr. 1, 42, 109.
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oTpumaia Ha3By edictum translaticium a6o pars translaticia,
B NPOTUBHICTL HOBMHAM, fKi Ha3uBauuch edictum novum
abo pars nova.?) -

Yum panbuie, TAM pars translaticia po6unach GLIbLIOK
B mnopiBHaHi 3 pars nova, NOKM B 4YacCd iMnepaTopcChKi
OCTaHHS MaJo He 3iiuula 30BCiM Ha HiBelp. Lleil mpouec 3a-
Kin4uBcs npu imneparopi I'appisHi, skuii JOpy4YUB HOPUCTOBI
Canbpiesi IOnianoBi ocraTouHo 3peparysatu edictum per-
petuum, micas 4doro I'agpisHom Oysno 3a60pOHEHO MaricTpa-
TaM pDOOUTH B HbOMY sKi-HeOyAb 3MIHM WUHAKILUE, K 3a RO-
3B0oJIOM 3 OOKy immeparopa. ?)

BigHOIIEHHS e[UKTaJIbHOTO, 3TJIAAHO NPETOPCHKOro, Npa-
Ba O OpaBa nuBiIbHOrO pumchkuil opuct [laninign?3) xa-
paKTepu3dye OChb fK: NpeTOpChbKe npaBo OyJO 3alpoBajKe-
Ho adiuvandi vel supplendi, vel corrigendi iuris civilis
gratia propter utilitatem publicam (3agaa pomomorw, Ao-
TNIOBHEHHSI YU IONIPABYU LMBIIBHOIO npasa). Ajle NUTAaHHA PO
Te, 4d BCi Ti ¢yHKUii Hajewamu eJUKTY Bij CaMoro mno-
4aTKy, BUKJIUKae B Hayli 6arato cnopiB. [lo HefaleKux 4acis
NaHyBaB IOTJs/, 3aCHOBaHU! Ha BKa3iBKax pUMCHKOI0 I0OpUCTa
l'aa,‘*) 110 JAifiCHa eJAuKTalbHA [is/bHICTH NpeTopa IoYanach

) Cicero, In Verr, 2, 1, 44, 114: Hoc edictumve tus
translaticiumque est; ib. 45, 115: In re vetere edictum novum; ib.
45, 117: hoc edictum translaticium esse; A d Attlc 5, 21, 11: cum
ego in edicto translaticio... haberem.

?) Const. Tanta. HuTaHHa npo re, yd nocriigmi eguktr HxigHa
0yB 000BA3KOBHI HE TiNBKA JJIA MifiCbKOr0 mpeTOpa i eIuIiB, a TaKOX
i paa praetor pergrinus i kepoBHHKIB IpoBiHNiH, piBHO NHTaHHA IPO Te,
9H efHKT el no36aBHB MaricTpariB ix ius edicendi, B Hayni ayxe cmipsi.
Binrpmicts yuenmx, a8 Girard, Manuel, crop. 52 i c1, Kipp, Ge-

'schichte der Quellen, crop. 58 i ci. Ta WEmMI, BBamalTh, 0 X0Ya eJHKT

HOnissa BigHOCHBCH, AK CKa3aHO B KoHCTHTYyHii Tanta, ammeEp [0
elHKTiB Mificbkoro mperopa i egmIiB, OjHAR LIJKOM HIPaBJONOAiOHO, IO
OHOYaCHO OyJH 3pefaroBaHi mOAi0Hi-k eJHKTH i JJAd OPETOpPa YYHHHENH-
ROTO i HaBiTh Aia KepoBHEKIB npomimmid. Ilo mo ius edicendi, To 1ake
y MaricrpariB 6e3yMOBHO 3aJHMIHIOCH, 00 Ha Le € ACHI JOKA3H B Jxe-
pelax, ale DpaBo Ie (aRTHYHO 3BeJOCSH JHIIEHb 710 oroxomeHHEd edictum
translaticium 6e3 xagHux 3MiH i AojaTKiB.

% Pap.D. 1, 1,7 § 1.

Y Gai, 4, 30.

-
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KUM CTapa (opmanbHa MNpHUBAaTHONpaBHA Npolefypa per
legis actiones (mo3BM, TOYHO BU3HA4Y€Hi B 3aKOHi), 10 He
JaBaja >XagHoro MpoCTOPY AiANBHOCTH NMpeTopa, GyJa 3ami-
HeHa Ha npouefypy per formulas.') Oxsak HoBiwi Kocmigu?)
SICHO NOBEJH, IO cupaBa CKJIAafajach 30BCIM He TaK: MHif-
CTaBOI0 TOro, LIO MpeTop POOMB JOMOBHEHHA i HaBiTH MO-

nuuleHs Bif yacis Bupanus lex Aebutia (Mexcn 200 ; 150 .),

nNpaBKkU A0 UMBiJbHOro mpasa, Oysia Ta HeoOMe)XeHa Biaga

(imperium), $KOI0 BiH KOPHCTYBaBCSI Bif CaMOro MOYaTKy
cBoel gisabHOCTH. He Ka)kydu B)Ke Mpo mperopa 4y)KUHelb-
koro (praetor peregrinus), sikoro mocaga G6yJa BCTaHOB-

JIeHa B p.i came icTHyBaHHA IKOrO He Mauo-0 KagHOTO

512
po3yMy, Konu-6 BiH He MaB MOJXKJIMBOCTH BBOJAUTH HOBI
npaBHi HOpMH, 60 HOpMHU LUBIJHHOrO NpaBa Ha YY>KUHIIB
He NOLIMPIOBAIMCh — Tpeba CKasaTH, 10 U AisAbHICTH Mik-
cbkoro mperopa (praetor urbanus) Gyna-6 B3araia maio
notpi6na, Koau-6 Lila npoueaypa ckiajanach i3 ogHux legis
actiones, mpu AkuX MmaricTpaT Mir OyTH TiJIbKM MOBYasHUM
CBiIKOM JiANbHOCTM caMix mo3uBauiB. Hemae cymHuiBy, w10
3 CaMoro mo4aTKy CBO€I .AignbHOCTU mpeTop, O6adyuy, IO
HOPMM UMBIJILHOrO NpaBa He JAOTh MiiCTaB, Ha AKUX MOXKHA
Oyno-6 po3BA3aTH JaHy CHpaBy, NOYaB JOMNOBHATH Wi HELO-
CTayi CBOEIO BJAJOl0, @ TAKOXX i BifCTymaTH Bif iCTHYIOYOrO
npaBa. He kacyrouu 3aKoHiB, BiH, IK pO3NOPAAHUK NIPUBATHO-
npaBHoi NpoLUefypH, N036aBisAB IOPUAMYHOT OGOPOHHM Ti
npaBa, AKi BUIUIMBAMM 3 iCTHYIOYMX IOPUAMYHMX HOpM. Tax,
Hanpuriaajg, BiH BiJMOB/ISB CHAAKOEMIEBI MO IUBiNTbHOMY
npaBy B OGOpOHI HOro cHaJIUMHHMX NpaB i JaBaB NO3BE,
nofi6Hi X0 Mo3BiB LMBIJBLHOIO CHAJZKOEMIS, MHIIUM O0CO0aM;
TOAI 3a UMBIIbHUM CHAfKOEMUEM 3aTULIAIOCH JHKUIEHb roje
npaso 6e3 itoro 3aiiicieHHss — ius nudum. 3aans po3Bs3aHHA
CrpaB NpeTop NpU3Ha4YaB Tak 3BaHOro ap6iTpa (arbiter), skomy
il aBaB BKa3iBKM NpO Te, YUM KepyBaTUCh NMpPH PO3BS3aHHi
cnpasu. Lli BkasiBku, ki Hocuiau Ha3By dopmyab (formulae)

1) mBucs: XBocTOB®s, Heropias puMmcraro mpasa, crop. 212 i cux.;
Girard, Manuel, crop. 37.
%) Mitteis, Romisches Privatrecht, I, crop. 40 i om
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ictHyBanu psgom i HesanexxHo Bij legis actiones, ame unMm
janpiue, THM Oijbllie MOYasd 3aMiHATH Li OCTaHHi, AK OinbLI
BifmOBifafoui BUMOraMm CHpaBefJUBOCTH i HApOAHiit NpaBoOBii
pymui. OpHak fpo BupaHHA lex Aebutia opmyni mamm Hapn
legis actiones nepeBary juileHb ()akTH4Hy: CyA Ha ixX mif-
craBi 6ye iudicium imperio continens (cyn Ha migcTasi impe-
rium), lex-)xe Aebutia 3po6uB i3 nporo cyga iudicium legiti-
mum, y3aKOHUB, ckasaTu-0, Te, IO GaKTU4HO iCTHYBAIO
BKe poBri yacu. Taxux: ynHOM ueit 3aK0H GYB He MPUYKHOIO,
a HaCJiIKOM eRUKTAIbHOI AisJIbHOCTH NpeTopa.

OfHak 3aKOHOM y IIOBHOMY pO3YMiHHi HbOTO CJIOB&
eIMKT He 3po6GuBcs i micis BupganHa lex Aebutia: mperop
i Tomi He KasaB, IO BiH Kacye Toil a00 MHIUMHA 3aKOH;
TaK HampuKJIaj, yrIAfiBIIM, IO N¥BiJAbHE MNpPaBO BU3HAE
JOBXXHMKOM TOTO, XTO 3000Bs3aBCS IUIATUTU 3aBJSAKM LIaX-
paicTBYy 3 OOKy KpeguTopa, NpeTop He KaxKe, IO He
BH3HAae HOro AOBKHUKOM, ajne 3asaBise: exceptionem dabo,
ce6-To: ,3po06u0 g Takoi ocoOu BUHATOK“. Ko mperop
NpU3UBaE€ A0 CHAALIMHUA TAKOro CHajKoeMIs, SIKOTO He 3HA6
3aKOH, BiH He Kaxe: ,Takuii TO Xaii Oyje CmajKoeMueM“
(heres esto, familiam habeto), ane 3agBise: gam iomy BoJO-
pinna maitnom (bonorum possessionem dabo).?) SIcHo HinkoM,
o mo3uBayi, 6ayy4W, L0 HOpMM ius civile 3aaMINAIOTHLCS
(paKTUYHO MEpPTBUM IIPABOM, NepecTand KOPUCTYBATUCH HUMU
i cBOY MO3BM MOYaNM 3aCHOBYBATH BHKIIOYHO HA IPETOP-
chbKUX opMyaax i posmopspxenusax?). Taxum poGom mpe-
TOpCbKE IIPpaBO MOCTYNiHHO BUTICHWJIO 3 Y)KUTKY Mpapo
LMBiNbHE, TOCKiIbKM OCTaHHE HoMmy OyJ0 NpOTHBHE, i 06a
mpaBa 3JMAUCA B OfHE. Asle LiKaBo, 10 PUMIAHK BCe-K-
Taku HaBiThb [0 4aciB IOcTumifHa BifpDKHSAIM mpaBo mpe-
TOpPCbKe Bif NMpaBa LMUBIJIBHOrO, X04Ya L PIKHULA 3 NpaK-
TMYHOTO OOKY He MaJja B)Ke >KafHOro 3HaYiHHA.

1) Girard, Manuel, crop. 41.

*) Darato (opmyap, mo3BiB, CyLOBHX OpHOHCiB i T. H., 30eperiu
ra OynyymBy iMA THX OperopiB, ki IX mepme 3ampoBajuiH, Hamp.: for-
mulae — Rutiliana, Octaviana, Fabiana; actiones — Pauliana, Publiciana;
iudicium Cascellianum, interdictum Salvianum. edictum Carbonianum,
i uEmi.

S
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BigomocTd mnpo 3MiCT NpPeTOPCHKOro i eamIbChbKOro
e[UKTIiB MM MAaeMO BHKJIOYHO i3 JiTepaTypu, TOJIOBHMM
yuHoM i3 [lirecT, e YPUBKHM 3 €IMKTAa POSKHMHYTI MO PidXKHUM
micuam. Ha mnigcraBi umux ypuBkiB O6yJ0 CcKinkka crnpo6
BifHOBUTH y MNOBHOMY Burjiapi edictum perpetuum Canbpist
IOnisiHa, 3 axkux Halikpawomw e cnpo6a Jlenenst) B opuri-
HajJaX [0 Hac JAiduNIO JMIIeHb KilbKa YPHUBKIiB 3 emm'rlB.
NpOBIHUIANLHAX Marictparis.?) :

Posp. VI. ImnepaTopcbKi KOHCTHTYI{T.

§ 15. KonctuTtynii mepioga npuHuinary.

B nepiop npuHuinaTy po3NOpS)KEHHS NPHUHIENCIB He
Maiy 1le nif co60I0 IiJKOM IOPUAUYHOTO OOIPYHTOBAHH,
0CO0JUBO y mneplui Yyacu: BOHM BUJABAINCH i OTpUMYBAJIH
CuJly JULIEHb Ha MiAcTaBi TOro, L0 NPHHIENC 3aiiMaB OfHO-
YaCHO TAKOXX i NOCafM BUIIMX pecnyGriKaHCHKUX MaricTpa-
TiB, YOMY BiH KOPHMCTYBaBCs BMILOIO BJIAJ0I0 IUX MaricTpariB
(imperium) i #iomy npucayropyBaso ius edicendi. Ha nii
miActaBi BiH nepw 3a Bce Mir BugaBaTH leges datae (gu-
BUCh mpo me Bume: § 13), a Takox i egukTH. Alle came
¢dakTUYHEe CTaHOBUUIE NpHHIENCAa, K HaicTapuoro 3 mari-
cTpariB, 3po6uI0 Te, 1O A0 HbOTO MOYaaU 3BEPTATUCH fAK
MHWi MaricTpaTy, Tak i npuBaTHi Jofe, 3a PilU€HHSAM ChnipHUX
cnpaB i HOpUAMYHMX MHUTaHb, i1 BifgmOBixi Horo mpuitmaTu
SIK MPOBix Ha OyAay4ye B aHaJIbOIMYHUX BUMaakax. B pesyis-
TaTi UbOrO BiANOBIiAi Ii 3poOUIUCh MILHUM [IKEpEJOM NpaBa,
tTak 1o B mojoBuHi Il. cropiuus micaa Pispsa Xpucrtosoro
PUMCBbKI HOPUCTH BCi B3arajli pO3NOPAAKEHHA IpPHUHIENCA
BU3HAIOTh 3a piBHOBa)KHi 3akonaMm (legis vicem obtinent),
Hajaloun iM BCiM 3arajpHy HasBy constitutiones principum,

1) Lenel, Das Edictum perpetuum, 1883; nepexpykoBano y Bruns,.
Fontes, I, crop. 211 i ca.

?) luBuch: Bruns, Fontes, I, crop. 240 i cx.
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npn YOMy HaBiTh Ka)XyTh, Hi6U-TO (aKT 3aKOHOJATHLOT
CHIN UMX KOHCTHUTYUid HiKOAM He MignAraB >KagHOMY
CyMHiBy. ).

Constitutiones principum nmoginsroTbCs Ha YOTUPi OKpeMi
Kareropii: edicta, decreta, rescripta i mandata.

Edicta mpunnencis Gy, K i eJUKTH MHIIUX MaricTpa-
TiB, PO3MOPSIKEHHS, OroJOIIeHi NPUJIIOJHO BUCTaBAEHHIM
Ha album. OpHak poaﬁopfmmeﬂﬂﬂ Ii BHAABalUCh He TaK,
aKk mpeTopchki a6o epuabchki edicta perpetua, ce6-to He
y BULJIAAI MpPOrpamu RisIBHOCTH, a TaK, L0 KOXKHMA OKpe-
mMuit eguKkT OyB NpPUCBAYEHUH OKPEMOMY IOPUAMYHOMY IK-
tanHo. Culy enMKTH NDUHIENCIB Maj¥ TEX 30BCIM HHUIY,
HiXK B3araji efMKTH MaricTpartiB: BOHa NpPOJOBXyBanacCh He
JUIIeHb Ha TNPOTA3i TOro 4Yacy, NOKM IPHHLENC KepyBas
Iep)KaBolo, aje nepexupana ioro.?) Kpim Toro pixkuuns mixx
eMUKTAaM¥M NpHHIENca Ta HHIMX MaricTpartiB Oyna e B
TOMY, LI0 Meplui NMOIIMPIOBAIMCH HA LiMui o6lap Jep KaBw,
B TOH 4Yac KOJM eguKTH MarictpariB Oyau AilCHi JHILeHDb
OAs Toi TepuTOpil, Ha SKy NOIIMPIOBAIACH KOMIETEHIis
camoro Mmaricrpara.?®)

1) Gai I, 5: Constitutio principis est quod imperator decreto
vel edicto vel epistula constituit, nec unquam dubitatum est, quin id
legis vicem optineat, cum ipse imperator per legem imperium acci-
piat. dx ninrom cmpasenamBo Braszye Kipp, Geschichte der Quellen,
crop. 68, cawe o6rpyHroBaHHA miei legis vicis mokasye, mo IiIKOM

neBHOT NifCTaBE XIS 3aKOHONATHOI CHIH iMIEPAaTOPCHKEX KOHCTHTYNIH

Be Oyxmo. Mmemer me: Ulp. D, I, 4, 1 pr.

?2) Ile nATaEEA B Hayni coipEe. Bararo BUeHHX rajarTh, II0 eTHKT
He IepexHBAB DNpHHOENca, gRHEA Horo BHAAB, I MmO JIa NPOXOB-
WeHHT YAHHOCTH ejHKra HeoOxigHe Oymo moTrBepixeHHA Horo 3 GOKY
HOBOro npuHNenca. JmBhch mpo me: Mommsen, Romisches Staats-
recht, II, crop. 905, 912 i cx.; Karlowa, Romische Rechtsgeschichte,
I, crop. 646 i cn.; Girard, Manuel, crop. 60; Sohm, Institutionen
crop. 134 i mami. IIporr nporo BrcrynuB Kip p, Geschichte der Quellen,
crop. 70. 3roxywYnch 3 NOBOJAMH OCTAHHLOTO, LOJaM INe 3 CBOEro OOKY,
IO TafKy Opo Te, IO CAHKT IPHHNENCA NEepPeHKHBAB 0CTAHHLOIO, JOBOIHTH
oco6xmBo xacryBamEda Ilaimia 3 Tpasmom: Pl ad. Tr. 58, 65, 79, 80,
ne Inimit mocmaaernca Ha epmktda OxraBigHa ABrycra i HepBH, &K na
0e3cyMHIBHI Jepena HpaBa.

8 Girard, Manuel, crop. 60.
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Decreta HasuBaJKUCh ‘PO3BA3AHHS NMPUHLENCOM NPUBATHO-
MpaBHUX i1 KApHAX CYROBMX CIpaB, II0 AOXOAMJM JO HOro
posraagy a6o dyepes OesnocepegHs 3BEPTaHHI [0 HBHOrO
nosuBayiB y nepumii incrannii Ha forum extra ordinem,
ce6-To Ha mpuiiomi mpoxayiB Ha ¢opymi, aGo yepe3 ckapry
Ha CyAOBi iHCTUTYyLil, MOBJIfIB, y aneNAliiiHii iHCTaHNII.
Koin cnpaBy Mo)xHa 6yJ0 PO3BASAaTH 3TifHO 3 iCTHYIOYMMM
3aKOHAMHM, JEeKpeT IpHIenca, po3ymieTbCs, He MaB OGiJbLIOTO
3Ha4YiHHS, HDXK pillIeHHT HHIIOrO CYARi, ce6-TO YUHHICTH HOro
He fIuia fajblie Bif JaHOI CpaBH ; ajie KOJU NPUHIENCOBi J0-
BOJMJIOCH Pa3BA3yBaTH CHOPABY CYyMHiBHY, HOTO JAEKpeT yepes
¢aKTHYHE CTAHOBHUIIE NMPHUHLENCA SIK HAHBUILOrO CYyAAi, pOOUB-
cs 3paskom (exemplum) AAd MHUWIKX CYARIB, ABJIAIOYUCH Ta-
KM YMHOM JKepeJoM mpasa.!) 3 yacoMm [0 NpUHIENca mo-
YyaJid 3BEPTATUCh HE TiJIbKM MiCJA pO3BA3aHHA CIPaBA MHLIMM
CyAOM, a HaBiTb i B cepeAuHi CyJ0BOi NpPOLEAYpH, KOJH
BMHMKAB CYMHiB 1[0 X0 TOro a60 MHLIOrO NMUTaHHS; NOsC-
HeHHS TpuUHUenca B uux Bumagkax (interlocutiones) Takox
6pajuch MiJ yBary npu po3risafi AK AaHoi, TaK i aHaJdbOfHY-
Hux cnpas.?) [lekper (i interlocutio) Buxopuau Bif NpuHUENca
Ha CJNOBAX i 3amucyBalucCh foro KaHueJspieilo B MpPOTO-
KOJMM, fIKi He OTrOJIOIIyBAalUCh AK EJUKTH i 3 SKUX
cami iHTepecaHTH MOBMHHI Gyju OGpaTé BUTATH.S)

Rescripta HasuBamuch BigmoBifi HpuHHIENCAa HA MHUCHMi
HA MOpUIUYHI 3amuTaHHA 3 GOKY sK NPUBATHUX OCi6, TaK
i marictpariB. IlpuBaTHMM oco6aMm mNpHMHLENC BiANOBiNaB
HoTaTKow (subscriptio) Ha mpoxanni (libellus, preces, sup-
plicatio), mo maricTparis, 'a Tako)X A0 LiJMX rpomaj, NUCaB
oco6iusi Jjmucru (epistolae). [kepenom mpasa, piBHUM

1) Karlowa, Romisches Rechtsgesetz, I, crop. 649 i ex. 3ame-
pedYCHHS MpaBoTBOpPYOi cmim pexperis 3 Ooxy CaBimi (System des
heutigen RGmischen Rechts, I, crop. 128) Bayuno cupocroBane IlyxTo 10
(Institutionen, I, § 111).

?) Paul. D. XL, 5, 38.

%) Kipp, Geschichte der Quellen, ctop. 72 i cx. ®opmoio BHpa3y
3anucaHnx jexperiB Oyno: Caesar dixit y mpoTuBHicTh €IHETAM, Je OHCa-
doca: Caesar dicit. 3pasor pekpera mmeuer: Callistr. D. IV, 2, 13,
eqnrra — edictum Claudis y Bruns, Fontes, I, crop. 258.
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3aKOHOBI, ') peCKpUNTH 3pOOUIUCH TAaKUM-)Ke LIJIAXOM fK i fie-
Kpety, ce6-To, Oyny4du NMpusHayeHi AJsg OJHOrO SIKOro-He6ynb
BANAAKy, pobunuch exemplum AJs BUMNAfKiB aHAJIbOIMYHUX.?)
Y nepumMx yacax MNpHUHUINATy peCKpPUNTH OyJau Ay)Ke pimki.
Mixx uHmum ine TpasH yHUKAaB BifOBifaTU Ha 3aNMUTAHHSA
PECKpHUIITAMU 33JJId TOro, WOOK iX He NMPHUKJIAZAMN A0 VHLIUX
cnpag.®) 3are Bifg 4aciB lagpissa peckpunté 3poGUIMCH
3BMYaiHUM J)KepeJOM NpaBa, i HaBiTh 6yJ0 BUJAHO CeHATyC-
KOHCYJIbT NpoO iX npaBopaBdy cuiy.?) Binbuicts iMmnepatop-
CbKMX KOHCTUTYLi#, ki pifium o Hac y piXHUX 36ipHUKAX,
yABJAIOTD i3 cebe Axpas peckpuntu. Popma peckpunris Gyna
OChb fIKa: O3HAYeHHA HAWMeHHs NpHUHIENca, MOTIM — ajpe-
carta, 8 f06aBKoI0 B nucTax Jitepu s (salutum dicit), gami —
camuit 3MiCT peckpunTa, a Hif UMM NifNUC NpHUHIENca, ajie
He iMsM, a cnoBoM scripsi (HanucaB) a6o rescripsi (Bigmu-
caB). /lo maricTpariB pecKpUNTH HaACUJANUCSI B OpHliHaIaX,
TAaKOXX MHOAi i KO NPHBATHUX 0Ci6 MOBEPTANIUCH OpHUIiHAIM
ix mpoxaHb pasoM i3 subscriptio. MHopi ogHak 3amicts opu-
liHaniB HajCUIaIMCh JMIIEHb Komii Takux subscriptiones
i3 Hanucom ypspoBus recognovi (3BipuB). Aje Halivacrimie
A0 TNpHUBAaTHUX OCi6 30BCiM He MOCHJIANOCH BifJUOBiAiB: IX
3’e[HyBalM Da30M i3 MpPOXaHHAMH MepPiOJUYHO B OKPEMHil
liber libellorum rescriptorum i BUCTaBAS/IM NPUIIOJHO B pe-
3UAEeHLiT NpUHLENca, Aar4Yd THM MOXJUBICTb iHTEpecaHTam
03HAaOMUTHCH i3 3MiCTOM pecKpunTa i B pasi moTpedu BuMa-
rati 3aBipeHy Komio. Epistolae BHOCHIMCH TaKOX y KOMNifXx
B oco6auBi commentarii. /[11 BUKOHAHHA LBOLO iCTHYBAJO
npM TPUHLENCOBI ABI Kauumeaapii: ab epistolis i a libellis.%)

) Ulp.D. 1, 4,18 1; Gail 5.

%) Karlowa, Romische Rechtsgeschichte, I, erop. 650.

8 Hist. Aug. Mocrin, 18: Cum Traianus nunquam libellis
responderit, ne ad alias causas facta praeferentur, quae ad gratiam
composita viderentur. luBrcs : Kipp, Geschichte der Quellen, ctop. 76,

4 C. I, 17, 2 § 18: lulianus... rettulit, ut si quid imperfectum
inveniatur, ab imperiali sanctione hoc repleatur . .. et divus Hadrianus
in compositione edicti et senatus consulto, quod eam secutum est,
hoc apertissime definivit. ..

5) Karlowa, Romische Rechtsgeschichte, I, crop. 651; Kipp,

Geschichte der Quellen, crop. 77 i cx.; Tam-se KOHTpoBep3H. OpHIi-
HaabHI peckpHnTH NuBHCh: Bruns, Fontes, I, crop. 254 i cx.
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Mandata HasuBankch IHCTPYKIil, fAKi AaBaJMCb MPHH-
1{elICOM KepoBHMKAaM mnpoBiHmid. Ilosasdk cmia ix mouwmupio-
Bajach JiMllIeHb Ha Ty NpOBiHLilO, A0 KepOBHMKA SKOi man-
datum 6ysi0 3aagpecoBaHe, TO NUTAHHA MPO Te, YU CIHYIKUIH
ROHM AifiCHIM JKEPEeJOM NpaBa HApiBHi 3 MHIIMMM KOHCTH-
TyUisiMU IPUHALEICIB, A0 IbOro Yacy BUKJIMKAe B Hayli 6araTo
cnopis, ') Tum Oijblle, 110 PUMCHKI IOPUCTH, Neperidyrouu
Ti KOHCTHUTYLiT, IKi Maau NpaBOjaBYy CUNy, He 3ragyloTh NpoO
mandata.?) Ha miit noriap, ue moscHIOETbCA TUM, LIO man-
data, TOpKalo4UCh JUIIEHb THX OCi6. (ypsmoOBLiB), O SKUX
BOHM Oynu 3aajpecoBaHi, i He migjAra4u 06OBS3KOBOMY
orojioulesHo, cami mo co6i He 6ymu i He Mmorau OyTH
[oKepesaMu Hoporo mpaea. OpHak y pasi, KoJM B HUX 3a-
KII0YaluCh TaKi po3NOpsIKeHHs, SIKi MOBMHHI Oy/M NpUKIa-
JaTHCh O HacCeleHHd, KEPOBHMK INPOBiHIii orojomysas ix
CBOiM eJJUKTOM JO 3arajlbHOro Bifoma, micis 40ro e pos-
MOPA/KeHHA ft po6GWIOCH HilCHMM [KepeloM mpasa.s)
3 TaxkuxX OrOJIOINEHUX MaHAATiB JiAuumM [0 HAc Ti, IO
M. 4. TOpPKAJIKCh NPUBATHUX NpaB CajljaTiB, HaNpHUKIAA:
canjaTChbKOro 3amoBiTy,%*) 3a0opoHM cajnjaTaMm OJpy-
>KyBaTUCSl 3 MNpPOBiHUiAAKaMKU®) i T. W, a TaKoX mNpasa
KapHoro,®) ki yBifWAM B IKUTTI, fAK 3arajJbHONpPABHi
npunucu. Tpe6a OfHAK 3ayBa)KUTH, 110 CHJA MaHAaTa He
nepe)xuBana INpUHIeNca, sSKUK §oro BuAaas, i 1LO6OHU
MaHJaT MpOJOBKYBaB i Hajajblle CBOI YUHHICTb, MJII
HbOro MOTpiOHe OyJO0 MNOTBEpHKEHHI 3 OOKy HOBOro
npuHIenca. )

1) Jusmcs: Karlowa, Romische Rechtsgeschichte, I,
crop. 652 i ca. »

%) JmBuch BUmeE: cTop. 61, mpuM. 1.

8 Marcian., D. XLVII, 19, 27 § 2; Plin. ad Tr. 96.
9 Ulp. D. XXIX, I, 1.

% Ulp. D. XXIV, 1, 3 § 1.

®) Callist. D, XLVI, 19, 27 §§ 1, 2.

Y Girard, Manuel, crop. 59. 3 cBoero Goxy BBamai0 3a J0Ka3
Te, M0 B JHcryBaHRi 3 Tpaguom Ilniuif mocmmaeThecd HA BCAKI KOH-
CTHTYLNii 6yBMMX HPHENENCiB KpiM MaHAATIB, 3 AKAX 3rafyl0ThCd IHINCHb
BAjani camuM TpadgaOM.
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§ 16. Koncturynii nmepioga a6conwTHOT
MOHapxil.

B nepiogi aGcoAroTHOI MOHapXil 3alMIUMIKCH B3araii
Ti-)K caMi no Ha3Bi ¢GopMu iMIEpaTOPCHKUX KOHCTHUTYIiH,
KpiM oOfHaK MaHAaTiB, AKi LiAKOM 3HUKIM,!) ajne camuit
3MicT i 3HAYiHHA LUX KOHCTHTYLii OTpuUManud 30BCiM HOBUH
XapakTep: 3aHenaj IopHUCHpyAeHIii, BiACyTHiICTb HapOAHHLOTO
3aKOHOABCTBA, 3Be[EHHsA MisNIbHOCTH CeHara i MaricTparis
[0 3BMYAHOT, HE Ma4o0i XagHOro 3HadviHHA ()OPMaJbHOCTH
CIIPUYMHWIACA TOMY, IO KOHCTHTYLII iMnepaTopis 3poOuinch
OJKHOKUM J[)KepeJioM Mpasa.

[CosoBHilly poso0 38 iMNEpaTOPChbKUX  KOHCTUTYLiH
OTPUMAJIM eAMKTH, AKi Tenep Has3WMBAIOTLCA TakoK edictales
leges, generales leges, generales constitutiones, i Bu3HarTbca
3aKOHAMH B NOBHOMY 3HadyiHHi Lboro cnoBa. Bowu agpe-
CyloThCqd a6o 0 ofHOro 3 cenatiB (pumchkoro a6o BisaH-
TiicbKOr0), a60 [0 SKOTOCh i3 BMLIHX MaricTpariB, Ha 060-
BA3KOBi KOTPOrO i JIe)KaJO0 OTOJIOCUTH CBOIM EIMKTOM Iieit
lex generalis, a6o GeanocepefHe K0 BChbOro Hapopy (populo)
yn skoi #oro vacruru (provincialibus, ad populum urbis
Romae i T. n.).2) Epuxry, mo ix agpecyBajoch IO CEHATiB,
3aminuaM co6oro mnonepepHi orationes principis in senatu
habitae (quBuch Buiie: § 12); BOHU TeX MHOJI HA3UBAIOTHCS
no-crapomy orationes®) i orojouymoThcs B 3aciganHi ce-
HaTa, aje >XajHOro CEHATYCKOHCYyJbTa 3 iX NpUBOAY He

1) Kriiger, Geschichte der Quellen und Literatur, crop. 805.
Onrak Kipp, Geschichte der Quellen, crop. 81, BBaae, 0 MaHIATH
BH/IaBaJHCh I0-CTAPOMY, 32CHOBYIOYHCH HA TOMY, I[0 B pykonHcoBi 411—
413 poris, mig 3arozoBkoM Notitia dignitatum, sragyersca me mpo liber
mandatorum. Ane # BiE BH3Hae, 10 B V. cropivui 3BHvya#l jaBarH iH-
CTPYKUii OKpeMHM MaricTpaTaM IpH BCTyHi Ha HOCaly 3HIK.

?) Ille 3a Jliokuerisna egdMRTH MawTh crapy ¢opmy, a To: Impp.
Diocletianus et Maximianus AA. et CC. dicunt, ame mi3mime i dopma
eluKTiB 3MiHIOETBCA Ha iMmeparmBHy, Tak Hamp.: Nov. Val I, 9, 1:
Proponatur amantissimo nostro populo Romano; C. I, 37, 1:
Omnia tributa... exigi iubemus. JluBucs: Karlowa, Romische
Rechtsgeschichte, L, erop. 939.

8 C. Th. IV, 1, 1: hac oratione sancimus; C. I, 14, 3: Leges

ut generales ab omnibus aequabiliter in posterum observentur, quae
vel missa ad venerabilem coetum oratione conduntur...
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BugaeThcd. ') Leges generales mnepejy BujaHHAM IX pos3-
rasjamics Ha iMmmepatopchKi papi (consistorium principis),
J€ HAWroJIOBHILIY pOJIIO rpaB TaK 3BaHUA quaestor sacri
palatii (minicTp rocruuii), Axuit y, piliciocru i 6yB mpaBgu-
BMM iHitigsTopoMm sakoHiB.?) Eguxrom imnepartopis Teopmocis II.
i Banentunisna 446 p. 6y;10 BCTaHOBIEHO, 11I06M epef pO3IJisi-
JOM y KOHCHUCTOPIi IPOEKTH 3aKOHiB OGOBSIBKOBO pO3IJAia-
nucd B CeHaTi, ase 100K Led eAuKT AiCHO BHKOHYBaBCH,
nigaAra€ BeIMKOMY CyMHiBy.®) Leges generales orosomy-
BaJUCh TUMM yCTaHOBaMu a00 ypggOBHMMH 0COOaMH, O SKUX
Oyau 3aajpecoBaHi, aje HHOAi TAKOX BUCTABISIMCH iMIIe-
paTOpPChKOIO YNpaBOl [0 3arajbHOr0 BifoMa Ha MilAHUX
a60 6inux NepeBIsSHUX JOLUKAaX, a TaKOX Ha NOJIOTHI (aereis
tabulis vel cerassatis, vel linteis mappis).*) Ilicaa posgiay
PMMCBKOT iMnepii Ha CXifHIO Ta 3axifHi0, 3aKOHM BUJABAJKChH
KOXXHUM i3 immepartopiB pJis 060X immepiit i Bif ima oGox
iMmneparopis. Lle, po3ymieTscsl, He MOrjio He BUKIUKATH Oa-
raTto Henopo3yMiHb, B pe3yJsbTaTi YOTO €AMKTOM iMImepaTopiB
Teopocis Il. i Banentunisna (429 p.)®) 6Gyno BCTaHOBJEHOC,
[0 3aKOH, SIKOTO BUJAHO B OfHiM iMmepii, MO)Ke BBaYKATHCS
pificHuM Jas Apyroi JMllieHb NpPM YMOBi, KOJM BiH € Ie-
pecnaHuil [0 iMmepaTopa OCTaHHbLOI, HUM NPUUAHATHH i oro-
JoLeHui. %)

Peckpuntu i pgexkperu L0 KO OKpeMUX BUNAJKiB Bupa-
BanuCh B aGCOMOTHit MOoHapxii B BeauyesHiit KilbkocTH, aje

1) Kipp, Geschichte der Quellen, crop. 80.
?) Kriiger, Geschichte der Quellen und Literatur, crop. 313.

8) C. I, 14, 8. Iusuce: Kip p, Geschichte der Quellen, crop. 79,
XBocrToB®B, Heropia pumeraro mpasa, crop. 383, BBamae, 1o # o6ro-
BOpeHH B KOHCHCTODil He Mano Beamkoro 3HavinEd. Ofmpak i3 uuM 4 mO-
TONMTHCH HE MOXKY, NpHAMAal0OuA Ha yBary, 0 B 3rajlaHOMy eJHKTi IpO
posrasap leges y kKoHCHCTOPiI TOBOPHTHCA AK Hpo BigoMuil paxt, a He AK
Npo HOBHHY, SAROI0 ABJIABCA IO INHOMY OIHETOBI po3riady ix B ceHarTi.

4% C. Th. I, 11, 27; 1I, 27, 1, 6; XIV, 4, 4.

% Nov. Theod. II,, 2, 1; Nov. Val. Il 25.

%) Kriiger, Geschichte der Quellen und Literatur, crop. 331
i en.; Kipp, Geschichte der Quellen, cr. 80; Karlo wa, Romische
Rechtsgeschichte, I, crop. 940.
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BTpaTHWIX CBOE mNONepegHE 3HAYiHHA [HKepea 3arajbHoro
npasa, 60, IpH MOXKJIMBOCTH /s iMIepaTopa BHUSBUTH CBOIO
3aKOHOAaBYy BOJIO B leges generales, npukiagaHHs peCKPUIITIB
i pexperiB, axi morim @ He BignmopigaTu THM leges, Ko aHa-
JbOIHYHNX BHMMAAKIB MOIJIO CNPUYMHUTHCH JO BeJMKOi MiIy-
tauuau y npasi. o e Tak i OyBaso, BUAKO 3 efguKTa
imnepatopiB Teopocia II. i Banentuniana (426p.) mpo Te,
110 iX po3NnOopSMKEHHs, sIKi BUAAH] 110 O OKPEeMHX BHNAajKiB,
y JKalHOMy pa3i He MOBMHHI 3MilIyBaTUCh i3 8aKOHaMH, i ixX
MO)KHA NPHUKJIAfATH 10 BUNAAKIB AHAIbOIIYHUX JHMIIEHb TOQI,
KOJM B iX TEeKCTi mpo Le SACHO ckasaHo.') IIlo6 yHukHYTH
3JI0B)XMBAaHh pECKpUNTAMH 3 OOKy NpUBATHUX OCi6G, sKi
MOIJIM NPeJCTaBUTH iMIEPATOPOBi CpaBy He B TOMY BHIJISAI,
B SIKOMy BOHa Oysna B JiiCHOCTH, i BBECTH THM iMmepaTopa
B Gy, emuKTOM iMmmepatopa 3eHoHa 477 p. OyJa0 BCTa-
HOBJIEHO, 1I00M OGOBSA3KOBO B PECKpUNTI NMCalach yMOBa,
IO BiH € JifCHUH JMUIeHb TORI, Koau QaxTHYHMi Gik
NpoXaHHA MOTBEPAUTLCA pos3ciaigom (si preces veritate
nituuntur. ?)

- Kpim sragannx ¢opm imnepaTopchKux KOHCTHTYLif,
B mepioni a6coJOTHOT MOHapXii 3’IBUJMCH Le fBi: annotatio
i sanctio pragmatica. Illo Take ysBasna i3 ceGe - annotatio
He 30BCiM sCHO; HaiicKopuie He Oysna 3amiTka immeparopa
Ha T[pOXaHHi, Cce0-TO Te caMe, L0 paHilll HAa3UBAJIOCH
subscriptio (zuBuch Buiie: § 15), Moyxke 6yTu JuLeHs y Giabiu
xopoTkoMmy Buridai. ®) lllo mo sanctio pragmatica, To ne 6ys
pii peckpumnTa, SKMM OJHAK BUJABABCA He y NPUBATHOMY,
a y sarajlbHOMy iHTepeci, xoya Mir GyTH 3aCHOBaHMH i Ha

) C. 1 14 2; 1, 14, 3.

%) C. 1, 23. 7. Taka yMoBa B3araii CTaBHJIach y PECKPHOTAX i pa-
Hime, ane He 0ylIa 000BA3KOBOIO.’

%) lmBHch: Karlo wa, Romische Rechtsgeschichte, I, crop. 936.
3 cBoero 6oxy Kipp, Geschichte der Quellen, crop. 83, BBaxae anno-
tatio 3a roHCHmeKT pecrpmnra, AKHHA 3rofoM 3po0HBCA DiBHO3HAYHAM pe-
CKDHOTOBi; oOfEaK Ti Micog B JKepexax, Ha HKi BiH IOCHIaeThCA
(C.Th. V, 18, 380; IV, 14,1 § 1), minkox He HoBoXATH iforo rajru. Jlyxe
0inpm Biporigma ragka Jmpmackkoro (Dydynski, Historia Zrodel prawa

5
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npoxaHHi nNpuBaTHOI, 0COOM.') J3MiCTOM nNparMaTHYHHX
cCaHkuiii 6y,M, HanmpUKIAJ, 3BiJbHEHHA WiJMX KIAC JIOXHOCTH
BiX mopaTkiBs,?) orojomeHHd B OfHii 4yacTuHi immepil 3a-
KOHiB, siki OyJO BMAaHO B Apyriif yacrumi,®) i 1. m. 3axo-
HaM{ Taki NparMaTH4Hi caHKUii OfHAK He BM3HABAJMCh;
immepaTopaMd He OfMH pa3 yKasyBajoCh, IO BOHM
MOXYTb MaTH CWIy JMIIEeHb TOJi, KOJM BOHU HE NPOTUBHI
3aKOHaM. *

30BHILUHIK BUIVIAK KOHCTUTYLiH 3a 4acu a6GCONIOTHOT
MOHapxil B mMOpiBHAaHHI 3 yacaMu MNpPHMHLINATYy 3HAYHO MO-
ripwiaB: ule KoHCTUTYHii [iokneTiAiHa HamMcaHi TO4YHOIO
i ACHOIO IOpUAMYHOIO MOBOIO; aje mouuHarouyn 3 KoHctaH-
THHa, BOHU HamyucaHi MOBOI 3iNCyTOIO, 3 NOBTOPEHHSM, He-
NOTPiGHMM MHOTrOCHIBSIM, HeACHOCTAMM i T. u. YacTo ix BH-
JAIOTh IPENbKOK MOBOIO 3aMiCTh JATHHCBKOI, MHOAI — Ha
o6unBox MmoBax. [Touunaroum Big HOcTunisHa, rpeupka MoBa
OTPHMY€E NEepPeMOry Haj JSTHHCHKOIO.

Koncturynii imnepatopiB mikuim jo Hac y BelddesHii
KiJIbKOCTH, TOJIOBHMM pOGOM y 3GipHuKax (KofeKcax), Mpo
siki MmoBa Oyje HiK4e, B §§ 25, 26, 27 — npo kxoaudikarniio
npasa. /le-kinbka iX MU MaeMmo i B olpnriﬁanax, Ha MifsiHAX
abo MapMypoBUX HOLIKaX.5)

rzymskiego, crop. 116), mo subscriptio 6yxra momirka iMneparopa B EiHOj
IHOoNaHOr0 npoxaHHdA, annotatio — Te-k came, amxe 3 6oxy cropimkm —
Ha 0oJi.

1) ImnepaTopoM 3eHOHOM ([HBHCH BHILE: CTOP. 65, mpHM. 2) Oyxo0 3a60-
pPOHEHO BHjaBarH sanctio pragmatica mrakme, SK Iepe3 NPOXaHHd 3 (OKY
uinoi universitas hominum (corpus, schola, officium, curia, scrinium,
provincia), ane neil npunuc He BUKOHYBaBcsA ToyHO. JuBHCh: Karlowa
Romische Rechtsgeschichte, I, crop. 937.

%) C. Th. X, 1, 36; Nov. Val. Il], 4, 1; i nami.

%) Const. de Theod. codicis auctoritate, § 5.

Y C. 1, 22, 6; Const. Summa, § 5. luBucs: Kipp, Geschichte
der Quellen, crop. 84. 30ip pimHEHX noriagiB Ha CHIY NparMaTHyHOI
cagrnii muBHecr: Karlowa, Romische Rechtsgeschichte, I,
crop. 938 i cu.

%) Imencb: Bruns, Fontes, I, crop. 265 i ca. Takom poxnapmui
ondc Takmx xoHCTHTYUi#k y D ydynski, Historya Zrédet prawa rzym-
skiego, § 14.

-
-




67

Posja. VII. Pumcbka opucnpypeHuid.

§ 17. Intepnperanida noHTugikis.

3riHO 3 OMOBilaHHAMU PUMCBHKUX iCTODHKIB i IOPHUCTIB,
NOSICHEHHs MpaBa JOBri YacM HAaXONWIOCh BHKIIOYHO B py-
Kax kouelii ykepuiB-MOHTU(IKiB,!) AKi TpuManu B TaeMHHLi
He TIJIbKM BiJ HaceJieHHsd, ajie i Bifg marictpaTtiB cCBOi commen-
tarii pontificum, 10 B HHUX 3anMcyBaau JAHi, B fKi MO)KHA
a6o He MOXHa 6yJo po3psayBaté cyfoBi cnpaBu (dies fasti
i nefasti), a Taxox d¢opmyaapu axTiB i ¢opmu mno3ais,
060BA3KOBI Ipu cypoBil npounepypi (legis actiones);?) su-
weHb koo Kinna IV. cropivyus Kueit ®asasii, nucap (scriba)
i cnn ni6eptuna (BiabHOBiANMymennuka) Anis Knaspia (Appius

Claudius Caecus), Axuit GyB LEH30pOM Y i—g p., BHKpaB

y nontudikiB ix commentarii i BugaB X KHUrOWO, SIKa
it orpumana Ha3By ius Flavianum. [To gpyrum ganum — Aniit
KnsBnii npuBiB po cucremu legis actiones i kHury Bkpas
®aasiit y HbOrO.%)

B nux onomigaHHAxX Inepiie 3a BCe BUKIMKAE CYMHIiB
daxr xpapbkxku xuuru PiasgsieM y noHTHdikiB a6o B Amis
KnaBpiga. Jlesdki BYeHi HaMarajluch MOSICHHTH L€ TakK, IO
Aniit Knaspiit, skuid MaB JOCTyN A0 KHUT NOHTHU(IKIB, crucas
y Hux actiones i unme i cam BugaB ius Flavianum, ane, ne
6a)aloy¥ HakJIMKaTH Ha ce6Ge 3100y 3 GOKy NOHTHUIKIB,
3aX0BaBCs Mif iMAM cBoero mucapd.?) OpHauye HpOMy cyne-
peuuth ToOft taxt, mwo Aniit Knaspift nikonu me OyB WIEHOM
Kojerii moHTudikiB i TOMy He Mir MaTM JocTymy A0 IX
kaur. Hait6inbie npasgonofiGHOl0 TpeGa NMpHU3HATH AYMKY

1) Liv. 9, 46; Valer. Max 2, 5, 2.

) Pomp. D. I, 2, 2 §6: ...et interpretandi scientia et actiones
apud collegium pontificum erant, ex quibus constituebatur, quis
quoque anno praeesset privatis. Ocramri cioBa Tpeba po3yMmiTH Tak,
mo norTH(ikE mopiyHo BHOipam# ofHOro 3momix ceGe, AKHE MOBHHHAI
0yB naBatH mosfcHeHHS upHBaTHHEM oco6am. JlmBmch: Kipp, Geschichte
der Quellen, crop. 99.

% Pomp.D. 1,2 2 § 7.

YY) Mommsen, Romische Forschungen, I, crop. 301 i ca.
5+
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pociiicbkoro B4eHoro Boroaenona,?!) mo pas Toro, umoGu
Hanucatu ius Flavianum, 30BciMm He Tpe6a Oy/n0 BHKpajaTH
iioro GesnocepepHe 3 KoJjerii noHTU(IKiB, ane JOCUTH 6GYyJIO
NeTaJbHO CJHifKyBaTH BIPOJOBIK JBOX-TPbOX POKiB 3a Cy-
JOBOIO MPaKTHKOIO, 3aNUCYIOYHM NOCTYIiHHO JiHi, B SIKi XO3BO-
JSA70Ch BECTH CYAOBi CIpaBd, a "TAaKoX (QOPMYyJi MO3BIiB
i opMyJIipH aKTiB, IO BUJABAIUCH MOHTH(IKAMU B OKPEMUX
BUNAJKax; e Morau 3poburtu i Amiii Knaspiit, i Tum Ginbiue
fioro nucap Passii.

[le Ginbwuii cymHiB, 31aBanoca-6, NOBUHHUIA BUKIMKATH
camuii ¢axt iHTepmperauii npasa 3 GOKy >KepuiB micid
BufanHs 3akoHiB XII Ta6muup, B Akux, Ax Bume OyJO CKa-
3aHo (guBuch: § 9), Oyjo 3amucaHe He NATPHI{SHCbKE
peniriie nmpaso fas, ane mie6eiicbKe JIOJACHKE ius, A0 AKOTO
)Kepui He NOBUHHi-6 MaT{ YKagHOro BifHOLIeHHS. AJie Tpeba
maTd Ha yBasi, mo 3akonu XII Tabmmup paBanu BKasiBKU
U0 [0 CYAOBOi MpOUEeAypH JHUUIEHb RY)Ke 3aralbHi i JgKo-
HU4YHi; TaK, HaANpWKJaj, B HUX CKasaHO: cum nexum faciet
mancipiumve uti lingua nuncupassit, ita ius esto (mpm 3a-
KJI0OYeHHi akTiB nexum i mancipium mae cujy Te, 110 JIOJUHA

®» Ka)Ke CJOBAaMHU); ane Lo i Ak Tpeba CKas3aTH, LI00U iHTepecH
Oynu AificHO 3axuuleHi — [poro B 3akoHi Hema. [lamararu ue
NpUBATHi}l JIOJUHI, Ta 1Ie B YaCU Majoro PO3BUTKY OCBITH
i muCbMeHHOCTH, Ay)e TSHKKO. MK THM TinbKU JKepui, fAK
Hai6inbll OCBiYeHi Jrofe, 1 MOrJHM 3anucaTH HeoOXigHi cloBa
i sHailoMuTH 3 HMMM B pasi moTpebu iHTepecaHTiB, L0 BOHM
0e3yMOBHO ¥ po6uiy, 106K MaTH B PyKax CBOiX CHJIy HajJ Ha-
poaomM. Kpim Toro He Tpe6a 8a6yBary, L0 MaricTpaTH, sKi Bu-

KOHyBaJM CYAOBi 060BA3KU, BUOGipaIuCh BUKIOYHO 3 MATPK-
336
418

BracHoMy iHTepeci Oysn0 KepyBaTUCh BKa3iBkamu 3 OOKy
KEpUiB, AKi Te)x Oyau 3 NaTpULiiB i HATYpaJbHO GOPOHUIM
inTepecn cBoei kadcu. Haiikpamum Joxasom: TOro, 1O
inTepnpeTalis 8akoHiB NoHTUdikamu Oyia B iHTepecax JH-
IIeHb naTpuiiiB, Mo)ke cayxutu: 1. te, mwo ius Flavianum

uii (nne6ei JOGMINCH NMPETOPCTBA JHILUEHb B p.), i BIX

) PoroxbnoBs, YueOEEKD HCTOpPiH pEMCEAro upaBa, crop. 145.




69

3’IBUJICCH HA CBIiT MaJio He OAHOYACHO 3 OCATHEHHSIM IuIe-
OeaMu NpaBa Ha 3aHATTA NpeTopchbkoi mocagy,') i 2. Te,
wo nepumit pontifex maximus 3 mue6eis — Ti6epii Ko-

pYHKaHi# (2—(5% p.) — JONyCTHB BCix 6a)xauux i3 mpusaT-

HHUX 0Ci6 6yTH NPUCYTHUMHU NPH foro KoHcyrTauifx.?) Taxkum
YUHOM IuIe6ei CIPUYMHUIMCH TOMY, LIO IOPHUCIPYAEHNiA me-
pectana GyTH NOTAEMHMM 3HAHHAM JKepiiB i 3poOuIach
JOCTYIHOIO JJI1 MPHMBAaTHUX 0CiO.

[To 3micToBi CBOEMYy HisIbHICTE MOHTH(DIKIB HE Gyna wie
BiJILHUM pO3pO06JIeHsIM TNpPaBOBUX HOPM, a JHIIEHb iHTep-
npeTaniclo 3aKOHiB, 3aCHOBAHOI Ha JOCJiBHOMY iX TeKCTi.
Lo pisybHicTs Llinepon o3Hauyye cioBamu: respondere, ca-
vere i agere. Ile 3HauuTh: paBaTH IopuUAMYHi Mopajpu, A6aTH
PO NpaBWIbHICTh CKJIAfaHHA aKTiB i HajaBaTH MO3MBAYaAM
dopmu mo3BiB (legis 'actiones).®) Ane Taki, 3paBanocs-0,
o6Me)KeHi 3aBlaHHA He MNepeIKOJUIA 3HAYHOMY BILIMBOBI
RiIBHOCTHA TNMOHTH(}IKIB HA PO3BUTOK MpaBa: BOHU BCTAHO-

_BWJIM CBOIMH (POpMyJsdpaMu 3MiCT THX aKTiB i JOroBopiB,

npo sAKi 3aK0H 0GME)KyBaBCs JIMLUIEHb A03BOJIOM 1X CKJIAfATH;
BOHM CKJand o0co6GJuBi (opmM 3ajid KOXXHOTO pO3PSARY
N03BiB, YUM, CKa3aTU-6, TOYHO PO3RINAIM NMPABO HA OKpeEMI
iHCTUTYTH; BOHM CBOTMH, HHOAI UJIKOM IITYYHHMMH, IOSC-
HEHHAMU 3aKOHIB PaKTHYHO CKACyBalu JesKi 3aKOHH, AKi Lis-
KOM B)Xe He BifilIOBifany BUMOraMm 4YMM fajblie, TUM Oijblie
OCBiY€HOTO TPOMAJIHCTBA (HanpuKJaj: NpaBo NMPOJAXKY HO-

1) Jepinr (Geist des romischen Rechts, II, crop. 405) BBamae
caMe BCTaHOBIGHHS IIOCaJlH NpeTopa TOJOBHON INPHYHHOI ~IEepexona
OpECOPYNeHNii 3 pyx HOBTHQIRIB o cBiTCHEKAX 0Ci6. 3 OuUM HaBpAL-
9¥ MOMHA DOTOJHTHCh, 60 BCTAHOBJEHHA IIpETOPCHKOI TO0CANH, BH-
KIOYHO NATPHOiAHCBEOT, TixpkH 30iMpMHI0 YHCIO BHIMHAX Mari-
cTpariB, JOLABIIA KOHCYJAM NOMimHHKA, i pIiBHO HIYEM He MOTIO
3MiHOTA iCTHYHYOTO CTaHy piuelf Ko TOro 9acy, MOKH He NOOHIHCH mpe-
TOpcTBa miaebel.

) Pomp. D. ], 2, 2 § 35.

8 Cicero, De orat. 1, 48, 212; Pro Mur. 9, 22; De leg.
1, 5, 17; De off. 2, 19, 65. Jlasucs: Kipp, Geschichte der Quellen,
cTop. 106; XBocToB®, Meropis pmmckaro mpasa, crop. 81; Dydynski
Historia zZrédel prawa rzymskiego, crop. 182 i ci.
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YOK i BHYKiB Y HEBOJIO)} & TaKOXX AONOBHUWJIM NMPaBO 30BCiM
HOBUMM Hopmamu (B in iure cessio, B mpuOpaHHi 3a cuHa,
B 3anoBiTi Ta B MHINUX.)')

§ 18. InTepnperanisa CBiTCbKUX IOPUCTIiB.

3 TOro 4acy, K IOpPUCOpYAeHLiA mpecTaja OyTH TaeM-
HUIEIO, HEI0 MoYalyu 3aiiMaTUCh i MpHBaTHI Jioje, sKi CKOpPO
LiJIKOM 3aMiHmaM co6010 MOHTH(}IKiB, 10 ¥ 3po3yMmino, 60
IJS OCTaHHIX 3aHATTA IOPUCHPYAEHLic0 BTepsjao CBOIO
npUBaGIMBICT, Yepes Te, L0 HE MOIJIO BKE CIPHYMHATHCD.
L0 maHyBaHHS Haj HapojoM. IOpucnpypenuis ckopo apo-
O6uiach Hait6inpml yaoOJEHMM 3aHATTAM BHIUHX BepCTB
PUMCBKOrO rpomajgsHcTBa. Bupartni ropuctu ckiamm i3 ceGe
OKpeMe KOJI0, Jy)Ke YHUCIeHHe, ocCBiyeHe i BmaueoBe. [lo
HbOTO BCTynajao 6GaraTo BMUMX MarictpariB i B CBOIO
4yepry Ha MaricTpartiB, 0C06JMBO NpeTOpiB, noyaau BuOiparu
nepeBayKHO 3 KoJa IopucTtiB. Okpemi 0co6u 3 KoJia IOPUCTIB,
SIKi 3aliMaiM MOCagd NPeTOpPiB MiHCHKOrO i Yy)KUHELHKOTO,
MOTJIM BiBQ)XUTUCh 3aPOBAA)KYyBATH CBOIMM €JUKTaAMHU BCAKI
HOBHHM B NpaBi B 3HayHiii Mipi yepes Te, IO BOHM SABIA-
JHCb ABTOPUTETHMMU BHMPA3HUKAMM MNOIVIAAIB LIJOro CTaHy,
SIKHM KepyBaB DPYXOM IODUAMYHMX JYMOK DPHUMCBKOIO rpo-
MafsHCTBa. %)

JlisbHICTD IOPUCTIB MEPIIMX YACiB MmicJsd nmepexopy opuc-
npyAeHnii 3 pyK NOHTH(IKIB 00 CBITCHKUX OCi6, 3BOXH-
Jach MO-CTapOMy JHileHb 1o respondere, cavere i agere,?)

) Girard, Manuel, crop. 44; XBocTO0B®B, Mcropia puHMEKaro
mpaBa, crop. 82; Kriiger, Geschichte der Quellen und Literatur, § 4;
Puchta, Cursus der Institutionen, I, § 78.

?) Mypomuess, ['pampanckoe npaBo fpeBnaro Puma, crop. 257,
KaTerOpAYHO BHCJIOBIIOETHCH, INO0 NPHHAJIEKHICTH IPETOPIB 70 KOJA.
IOpHCTIB € OJHHOKON NPHUIMHOI 3aBeleHHd HAMA HoBMH y mpasi. Ili#
KaTerOPUYHOCTH CyIepeydTh OJHAK Te, I0 3HAYHA JaCTHHA OPeropis,
dEi 3aBOJMIH HOBHHH, He HAaJexala J0 Kola IOpPHCTIB.

8 Cicero, Pro Mur. 9, 19, noxyyae me g0 mporo scribere.
3HauiHEg OBOr0 CI0Ba JyXe BiIyyHo modcHie Karlowa, Romische:
Rechtsgeschichte, I, crop. 477, TEM, mi0 KpiM BigmOBifiB Ha cJOBaxX.
(respondere) wopucTH moyanE jaBaTH Taki BifmoBiAi i EHa muCHMi.
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ce6-To 10 (opmaibHOi iHTepmnpeTauii iCTHYIOUYMX MpaBHUAX
NpUnuCiB, ane caM TOi ¢akT, W0 Ui iHTepmpertalid BUULLIIA
Ha cBiT i3 penetralia pontificum i 3po6unace BifoOMO:O JIO:-
CbKOMY 3arajioBi, HEMOMiTHO BIUIMBAaB Ha Te, L0 Gopmaisam
iHTepnperauii NOCTYNiHHO BCe MEHLIAB i caMa BOHa MOLIKPIO-
Baja o0lap cBoero mpuctocyBanHa. IOpuct 3po6usca Haii-
6iabll HEOOXigHOI0 0CO00I0 B XXUTTI PUMCHKOrO IpoMajsH-
CTBa; O HbOro 3BEPTAJUCh Yy BCiX BUNAfKax XXUTTA — HE
TiIIbKM NpPH CYAOBUX CHpaBax, a i B MUTAHHAX rocrnojgap-
CbKHX, POAMHHHMX (BUJaYa 3aMi>K JKOYKM) i T. U.1)

MiXx oxkpeMuMu IOpUCTaMM 3rafaHoro nepiofy Ttpeba
nassatu: CemunpoHis (Semponius), ujo gicTaBs Bif HaApOAY
Ha3By ,Myaporo“; Kopuenis Cuiniona Hasiky (Cor-
nelius Scipio Nasica), sxoMy ceHaT jAaB HasBy ,optimus“
(najixpauimit) i npup6aB s HbOrO Ha J€PKaBHi KOLITH JIIM
Ha Via Sacra, ge-6 BiH Mir gaBaTH CBOi NOpPajgy KOXHOMY,
KoMy ue Gyao notpi6Ho;?) Cexcrta Enia [lera (Sextus

Aelius Paetus Catus), eguns gg—g p., KOHCYJIA % p. i mensopa.

194

560 P+
CYyROBUX (OpMYJb, IO OTpUMana HasBy ius Aelianum, a Ta-
KOX HamucaB KHHMTY mij 3arojjoBkom Tripertita, axka cxia-
janach i3 Tphox wacTuH: BukJafy 3axoHiB XII Tadmuup,

ooooo

sIKWii y fomoBHeHHd Ko ius Flavianum BupgaB HOBY 36ipKy

) Jhering, Geist des romischen Rechts, II, crop. 414; Ci-
cero, De orat. 3, 33.

) Pomp. D, I, 2,2 § 37.

8 Ibid. § 38. B maymi mo xo tBOpiB Exig icTHYHOTH HBa CHOpPH:
I. 9u ius Aelianum ysasuano 3 cebe oxpemmii TBip Bim Tripertita, um
BOHO 0yJ0 TPETHOX YACTHHOKN OCTAHHLOTO? 3a NepmHH MOTIAAN CTOSATH:
J 6 rs, Rémische Rechtswissenschaft, I, erop. 103 i cx.; Huschke,
Zeitschrift fiir geschichtliche Rechtswissenschaft, XV, erop. 177 i cx.;
MypoMuess, I'pamnancroe npaBo fpeBHATo Prma, crop. 257; 3a Apyrai:
Karlowa, Romische Rechtsgeschichte, I, crop.476; Kip p, Geschichte
der Quellen, crop. 100. — Girard, Manuel, crop. 46; Kuntze, Cursus,
crop. 118, i WEMmI, 3aIHINAITS NHTAHHA HEBHACHEHHM 33 0paroM Mare-
piany. fl 3 cBoero Gory Aymai0, INO KOJH HeMae TOYHHX JOKa3iB ToOro,
Imo0H nepera3 puMchKoro ropucra [louMnonia Be 6yB-0H rifamii i3 IpaBoIo,.
Tpe6a npEAMaTH HOoro TakEM, 4K BiH e HanHcaHHi, i BBamaTH ius Aelia-

g i) A e

e e — o —— e e -
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Mapka [Topnia Kagona Crapmoro (M.Porcius Cato

23 _ 149
' 520 605
KOHCYJIEM i LIEH30POM, i SIKMIL B CBOTit KHU3i PO CiJIbChKeE rocmo-
NapCTBO OMHUCAB 3 iCTOPMIHOTO GOKY AOTOBOPHU KymiRai i mpo-
fpaxy;') cuHa ocraHHboro — Mapka I[lopuis Karona

Censorius pPp.), fAKkuit 6yB efuneM, NPETOPOM,

Jdinginisna (M. Porcius Cato Licinianus, ¢ é—gg p.), KUl Ha-
nucaB BeJMKMH KOMeHTapif Ko LuBiIbHOrO npaBa;?) pani
TPhOX 0Ci0, AKMX y mNisHilmii JitTeparypi wasupamm ¢pyH-
KaTOpaMU BCbOrO uKBiJIbHOI‘O npana-") Manisa Marinisa

(Manius Manilius, KoHCyJIb % p.), [y6nia Mynisa Cre-

num i Tripertita 3a iBa okpemmx TBopm. II. dxmil 6yB mugr TBOpY Tri-
pertita: gu BiE OyB mOJileHHH Ha TPH OKDPEMHX pPO3NiNH, YH HABNAKH —
no KoxHoro 3akomy XII rabuunb nmpmkxajgalach Bigpasy ioro imTepmpe-
tania i BigmoBixai legis actiones (mo3pm) ? Ilepmmit morasy 06CTOI0H0TH :
K rii g er, Geschichte der Quellen und Literatur, crop. 59; J 6 rs, Ro-

_mische Rechtswissenschalft, I, erop. 105 i ex.; gpyrmi: Huschke,

Ha3B. TBip, crop. 179 i ¢i1.; Lenel, Sabynussystem, crop. 8 i eux.;
Kipp, Geschichte der Quellen, crop.100; Mypomuess, 'pampnanckoe
npaBo ApeBHAT0 PrMa, crop.257. 0co0HCTO S MPHIYYYIOCH 10 OCTAHHKLOTO
norasany, Oo mepme: 3a yacH Exig BmEaBatd OKpeMO0 KHHIOI BCiM
Bigomi ropi sakomm XII Tabamne He Mano-6 KaEHOTO PO3yMy, a Apyre:
nosropoBard B Tripertita ¢opmyni nossis, sri Bike 6ymu Hanucani
B ius Aelianum, MOTJIO MATH HifCTaBH JWIme B TOMY pasi, Roam ix
y Tripertita 6yno npregEaso 1o BixmoBimuumx Micms 3akomis XII Ta6auns.

) Mmsucs: Bruns, Fontes, II, crop. 47—51.

) Ibid. B firecrax XXXIV, 7, gifimna go @mac Tak 3BaHa re-
gula Catoniana, 3rifHO 3 9R0I0 Jerar, Akuil He MOMHA 6yJI0 BHKOHATH Ye-
pe3 AKy-HeOyjab NepemKofy, He HAOMpAB CHIH i TOJXI, KOJH LI NepemKona
misEime 3EEEa’Ia. KoMy 3 1B0ox KaroniB Haxemana nsg peryusd, He BASICHEHO.
Binpmicty yuyenux gymae — HKaromori JlimimigBoBi uepe3 re, mo BiH
3afiMaBcd BHKIKYHO IOpHcOpyneHmielo. §f 3 cBoero 60Ky rajpawo, mo pe-
ryna sapasa KarosoM CTapummM, a To ToMy, mo B yacm Karomis e
He 0OyJio 3BHYasd HA3HBATH HOBi HOpHAWYHI HOpDMH IO HaliMEeHHAM INpH-
BaTHEX oci0-fopHcriB, yuM 6yB Karon JlinimigH, ajge JnmeHs mo Haii-
MeHHSM oci6 ypapmoBpx, ary yaBisB i3 cebe Karom Crapmmuii. Cymporm
nporo xmBuch: Kipp, Geschichte der Quellen, crop. 108 i cu., axumi
nepeiidye jie-KiIbKa HOPM 1 iHCTHTYTIB, 1[0 OTPHMaJH CBOI HA3BH Bij
HaiiMeBsr tophcriR. Axe ‘sxkpa3 Bci nepexiveni Kimom Balimenma Halne-
®ann abo nperopaM, a6o KOHCYyJadM, ceb-T0 0cobaM ypSAJOBHM.

“ Pomp.D. 1 2 2§ 39.
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Boa (P. Mucius Scaevola, koHCy/1b % p.), Mapka lOris

Bpyra (M. lunius Brutus, npetop npu6iuM3HO THX CaMux
4aciB); xod4a i3 mpaup ix Malbke Hiyoro He AiimuIO KO HaC,
aje, SK MO)KHa BuUBeCTHM 3 Jedkux BkasiBok lLlinepona
i Baponal), Maninit HanucaB 36ipky ¢oOpMyJb MNO3BiB,
CueBoJsis — 1eCATh KHUT MPAKTUYHUX NMOSICHEHb 1O LUBINBHOIO
npaBa, a BpyT — Tpu KHHIH DO3MOB i3 BJIaCHUM CHHOM IIpO
IOpUANYHI NMUTaHHS.

Bci ni mpani ofHaK ManM XapaKTep 4Y#CTO NpaKTHYHHH,
BASI0YM Co00t0 36ipKM MOpaj, 3aCHOBAHUX Ha iHTepmpe-
Tauii 6YKBM 3aKOHA i CKOMNiJbOBaHUX 0€3 KaJHOI CUCTEMU.?)

§ 19. HaykoBe po3po6aeHHd npaBa 4Yacis
pecnyo6nikn.

[lepmum ropucToMm, AKUA NepecTaB OOMEXYBATUCh BHU-.
KJIIOYHO NPAKTUYHMMU 3aBJaHHAMM i HamaraBCcs HajaTH [e-
SIKMM IODUAUYHUM IHCTUTyTaM TeOopeTHYHi 3acaju, 6yB CHH
Buuie 3rajgadoro [ly6nis Kint Mynik CueBoas (Quin-

tus Mucius Scaevola), sikuit 3aiiMaB B 6_95% p. mocagy KOH-
84 82
Cyas, B g &7 P-
BOUAM NpUXWILHUKM Z Mapia. Bin nHanucas gsa TBopu: De
iure civili libri XVIII i Liber singularis horon, id est de-
finitionum. $Ikoro moBaroto KOpUCTYyBaIUCh Li TBOPH Y Pumisz,
MOXHAa 6ayuTH 3 TOro, L0 HA. NepIINK Mi3AHIl OPUCTH
CKJajaiu 6araTo KOMeHTapiiB, 3 SIKMX 4YaCTUHY KOMEHTapis
ITommonis Mu 3Haxopgumo B [lirectax, a 3 JApyroro TBOpY
8 [lirecrax € 4Yorupi opwurinanpHux BUTHHKH. 3) [lo vacosi
xutrta Keint Mynii € nepmuit B3arani roopuct, sxkoro [li-
reCTd LUTYIOTh B opuriHadi. Sk MoOj)KHA BMBECTH i3 BKa3iBOK
PUMMCbKUX ICTODHKIB i IODUCTIB, BiH NMepIUUN BUKJIAB PUMChKE

p. MOCajfy roJIOBHOrO MOHTH(IKA, i AKOro B

) Cicero, De orat, 1, 58, 246; 2, 55, 224; De rep. 2, 14, 26;
Varro, De re rust, 2, 5, 11.

®) Girard, Manuel crop. 46; XBocToB®, Heropis puMckaro
npasa, § 19, IIL

% D. XLI, 1, 64,; XLl 20, 8; L, 16, 241; L, 17, 73.
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ius civile cuctemaTuuHo,!) cTBOpMB 6araTo HOBHX IOpU-
AMYHUX HOpM — cautio Muciana, ?) praesumpto Muciana %) —
i 3aiiMaBcA KpiM TOro poO3’ACHEHHAM ICTHYIOYMX HOPM Ha
migcrasi ciaoBotBopy.*) Xoua Mynifi i He 6yB yumrenem
npaBa,’) ofHaK BiH HiKOJM He BiIMOBJSB Yy CBOiX mopagax
THM, XTO Oa)XaB IbOro, 4epes m[0 GaraTo IOPHCTIB, fKi BU-
X0BaJMCh Ha UMX MOpajax, HasuBaam cebe HOro YYHIMM.
3 uux HaliGiablie BusHa4Hi: Tait Axpiniii [anns, (C. Aqui-

. 6 : .
lius Gallus), nperop 6%§ p., Bif sIKOro pifiluiM A0 Hac: TaK

3saHa stipulatio Aquiliana, ) gopmyna aas nepemauu cnag-
IIMHYA TakuM postumi nepotes, y AKUX € >KUBUHK 6GarTbKo, ")
i dopmyas de dolo malo;®) CepBiﬁ Cynbniuiﬁ Py

(Servius Sulpicius Rufus), xoucyss 7—05 p., T 711 p., AKBi

HanucaB 180 kmur: Notata Mucii, kaury de dotibus, pBi
kuurn ad edictum, xaury de sacris detestandis i wmwui. %)
TBopu iforo MamOTh BxKe LIIKOM HAYKOBLH XapaKTep: Ma0uK

HPomp. D. I, 2,2§41: ius civile primus constituit generatim
in libros decem et octo redigendo. Takomx: Gai, 1, 188, sBigkins
Buako, mo Kpiar Mymnifi mopizae mpaBo Ha naTe kareropiit (genera).
JImeucs: Karlo wa, Romische Rechtsgeschichte, I, ctop. 481; Mypou-
me B, ['pampganckoe upaBn jpeBEAro Pmma, crop. 260.

%) Hamp. Pap. D. XXXV, 1, 73: 1,101 § 3; Iul. D. XXXV, 1, 106,
1 mami. 3wmier mjei cautio Tod, IO KOIM KOMych 3aNHIIEHO Ierar mif
YMOBOIO, K He 3pOGHTH TOTO0 YH HHIIOr0“, BiH Moe fOr0 OTpHMATH
B pa3i, KOJM JacTh CHAJKoeMIEeBi o0iMAHKY B TOMY, II0 YMOBY BHKOHAE-

5 Pomp. D. XXIV, 1, 51. 3micr Tofi, 1m0 B pasi cnopa npo MaiHo
3aMiXKHEBOI KiHKH He Tpeda muTaTd ii mpo Te, 3BifkKH BOHA HOTrO onep-
®ala, ale Tpeba BBaXaTH, D10 BOHA JicTana iioro Bif 40JOBiKa.

Yy MypoumeBs, l'pamnanckoe npaso JpeBEAT0 Puma, crop. 261.

% Cicero, Brutus, 89, 306: nemini se ad docendum dabat.
Tomy Be momua morogurhes 3 Kuntze, Cursus, crop. 119, akuii Ha-
3uBae Mynia mepmmM yudTeseM npaBa. JWBHCH me 3 IBOTO IPHBOXY:
Karlowa, Romische Rechtsgeschichte, I, crop. 481; Ku hlenbeck
Die Entwicklungsgeschichte des romischen Rechts, I, erop. 301 i ci.

¢) Florent, D. XLV, 4, 18 § 1; In. III, 29 § 2.

) Scaev. D. XXVII, 2, 29 pr.; Afric. D. XXV, 6, 33 § 1.

8 Cicero, De off. 3, 14, 60; 15, 61. JlnBuch: Klpp, Kritische,
Vierteljahrsschrift, XXXII (1890), crop. 12 i cx.

9 Gell, 4,1, 20; 3,2; 4,1icn.; 7 12, 1; Nerat. D, XII, 4, 8;
Pomp. D. ], 2, 2 § 44; Ulp. D. XIV, 3, 5§ 1.
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OCBiTYy He TINIbKU MOpUAMYHY,!) ane Takox icropuuHy, di-
Abo30¢uyHy i rpamaTuyHy,?) BiH BHiC y IOpPUCHpYAEHLIIO
ars, ce6-to 06po6ieHHs (hakTiB HA MiACTaBi 3aKOHIB JIOJ-
CBbKOT IYMKH ; 3aMiCTb CTaporo crnoco6y cCkJafaHHs i po3poo-
JeHHs (opmyJp AJs1 yMOB i CYyAiBHUITBA, BiH OCTaTOYHO
nepeiduioB JO HOBOro crnoco6y — pfo po3poO6JieHHs Mmpasa
Ha migcTaBi IOpUAMIHEX Ka3yCiB, ce6-To BigHijuB dhopManbHuik
6ik npaBa BiJ BifHOLIEHb, SIKi YABJAIOTH i3 cebe mpegmer
npaBHoi 06OpOHM, i Mo4YaB KIACU(IKYBAaTH [pPaBO BJACHE
no TtuM BigHowIeHHAM.®) Imei ©i Oyau Lo peBOJIOLIEI0
B DHMCbKi#l IOpUCHpYLeHLil,*) i HeMae TOMy Hi40ro pmuB-
Horo, ufo cam Cyiabnminit Pyd i #ioro TBOpu KOpHCTyBalKCh
He TiIbKM 32 HOro KUTTS, a # y JesKMX HAIUAAKiB Besu-

1) Hommomit (D. I, 2, 2 § 43) onosigae, mo CepBil mepme He
3afimaBcs MOpHCHpYyAeHIiel0, a OyB JNAMEHbp CYNOBHAM mpomoBHeM. Koixm
BiH pa3 gBuBca no KBimta Mymia 3a mopajoro i He Mir 3po3yMitd Toro,
mo Myniit oMy moscHIB, OCTaHHiNA cEa3aB: turpe esse patricio et no-
bili et causae oranti ius, in quo versaretur, ignorare. Ile Tak BmiE-
Bynro Ha Cepmig, mo BiH caM npuiiEABCA 3a IOPHCOPYNEHLNi i mpocia-
BHBCA B Hifl Oixpme Him mHEI.

% Karlowa, Romische Rechtsgeschichte, I, crop. 484.

5 MypomMumoeB B, [paxmaEckoe NnpaBo JpeBEATO Puma,
cTop. 264 i ex.

*) B maymi iermyioTs piskmi moraamn ma 3HauiEEd CepBig Cyabnimia
B 10pHCOpYyRernii, oco6arBo B mopiBHaHAI Horo 3 KBimTox Myniem: Kar-
lowa, Romische Rechtsgeschichte, I, crop. 483 i ca. i boroabsmoBms,
YyeOaHED HCTOpiE pHMCKaro mpaBa, cTop. 350 i ci., BBamawTh CepBig
JHIIeHb 3a HaciligyBada Mynia; saBnakm Mypo Mime BB, ['pamnancroe
npaBo ApeBHAr0 Pmma, crop. 260 i cx., ommeye Mymis g mopguey, o
mna Do mMIAXy CHCTeMaTH3amii mpaBa HeCMiTHBHME KDOKaMH (Ha Hifi-
CTaBi CI0BOTBOPY i HH.), 3a mepmoro-x XNificEoro pegopmaropa i Teo-
perura npaBa BBamae Ceppid. Memi 3jaerThcd, MO BeJHKe 3HAUIHHA
Mymnia, axkmil 3po6mB mepmmi#i mpoixom y crapomy (opmaxizmoBi mpasa,
He BHEJIYae Takoro-x 3HagimEA i Cepmid, axmil migkaas nix roprempy-
NeHNio0 mifBan@HE JificHO HayrRoBoro posciixy. KpiM Toro, #k Ninko
cupaBefiHBO 3ayBakywTs Voigt, Romische Rechtsgeschichte, I.
crop. 243 i cn. i Zoll, Rzymskie prawo prywatne, I (1920), crop, 68,
Myni# nmepmm#i cmcremarmayBas ius civile, Cepsii — ius honorarium.
Horxaguo mpo mrrs i mpami o6ox lopHcTiB FEBHCH: Bremer,
lurisprud. Antehadrian. I, c¢Top. 48—104 i 139—242.
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YesHOI0 moBaroo.') MoxxHa opmituTd, 1[0 HaBiTh B [lifecTax
HOcrunisna Cepsiit Cyabninit muryersca 91 pas.

Bci nocaigyroui puMCBHKi I0pHCTH 4aciB pecnyGHKu Oyiu
a6o yunsamu Cepsia Cyabninig, a6o BUXOByBaluch Ha Moro
TBOpax. I3 Hux Tpe6a HasBath ABas Odginisa (Aulus Ofi-
lius), axuit HamucaB mepwmi JOKIANHMHA KOMeHTapifi 1o
npeTopchKoro enukry,?) Ansgena Bapa (Alfenus Varus),
SIKMi Nepmui ckraB Tak 3BaHi Digesta — eHUuxiIbomeqito
npasa B 40 KHUrax, 1[0 3 HUX MU 3HAXONUMO 6arato BiIpHBKiB
y llirecrax IOcrunisHa,®) ABast Kocyenis (Aulus Coscel-
lius), Tas " Tpeb6ania Tec'ta (C. Trebatius Testa),
Keinta Exnisg Ty6epona (Qu. Aelius Tubero4) i [as
Enia I'anna (C. Aelius Gallus). OcTanniii HanucaB Kmury
PO 3HAYiHHA IOPUAUYHUX CHiB, 3 AKOi OfHE Micue nomnajno
no [llirect MOcrtunigna.®)

Bci omi rOpHCTM NPOJOBKYBANM JANbUIy TEOPETHHHY
po3poO6Ky npasa, aje pa3oM i3 TMM He 3ajJuMIadd NPAKTAY-
HOT mpaui. Tak BoHu faBanu BiAMOBifi Ha 3anuTaHH 3 GOKY
npuBaTHUX oci6 i marictpaTiB mpo Te, mix AKui OPUAMIHAH
npunuc nigxofe Ta a6o uMHIIA CygoBa cnpasa (respondere),
Ta mopajM nosuBayam (agere); ui BignmoBiai Ta nopajgu, SK
i panim, He O6ynm OOOBSI3KOBI IS MaricTparta, aje Mo3asK
YKUTTA HAPOJHE B KiHI[i pMMCBKOI pecnyOJiku 3HAYHO yCKJIaj-
HWJIOCh i 3’siBMJIOCh G6GaranbkKo BMMAAKiB, Jie Hi NPUBATHI
oco6u, Hi maricTpatu He OyaM B cTaHi pimiuTh, KOO IOpU-
IMYHOIO HOPMOIO iM KepyBaTHCh, MaricTpaT MHMMOBOJI NpHU-
MylieHnid OyB paxyBaTUCSl 3 BiffIOBifIMM IOPHUCTiB, THM
OiJblue, 110 IOPUCNPYAEHLicI0, AK i paHiul, 3aiimanuce Joje

) Cic. Brut., 42, 153: elegantiam, quae ex scriptis eius quorum
similia nulla sunt, facillime perspici potest. Gell. 2, 10: Servius
Sulpicius, iuris civilis auctor, vir bene litteratus...

) Pomp. D. I, 2, 2 § 44: edictum praetoris primus diligenter
composuit. '

%) Ibid. Jlmeuer moruamxmo mpo me: Karlowa, Romische
Rechtsgeschichte, I, crop. 485 i ci.; Kriiger, Geschichte der Quellen
und Literatur, crop. 69; Ferrini, Bull. dell’instit. di dir. Rom., 1V,
crop. 1 i ex.

) Pomp. D. L. 2, 2 § 45, 46.

) Ael. Gall. D. L, 16, 157.
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3aMOKHi, sIKi He OGpaiu 3a CBOI Mopaju rpomeit i Moruu
OyTH B CBOIX MOIJIAJax LiJIKOM He3aJeXXHHMMM Bij iHTepecis
THX, XTO A0 HHMX 3BepTaBcid. TakoX 3aikMajuCh HOPUCTH
i ckmapanuam Qopmyaspie ymoB i JoroBopiB (cavere);
npaBja, opma B Ti Yacu BKe 3aryOuja CBO€ MepUIOpsAHE
3HA4iHHA I yMOB i 3pobuiach JUIIEeHb 3HAPAAAAM, IOOH
BUPaYKATH BOJIIO KOHTPAreHTiB; aje Le He 8MEHIUMJIO HeoO-
xigHocTu pomomoru 3 OOKYy IODHCTIB, fAKi Jeruie, Hi’K XTO
MHLIMA, BMimd migmiykaTH Taky ¢opmy, fAKa Haiikpauie-6
BAsBMJIA [iCHY BOJIO KOHTpAIeHTiB, a TaKOoXX MOorau
ckaactd (GOpMy JJ TaKuX YMOB, sKi Lie He Oyau BU3HaHI
B iCTHyIO4OMYy TmpaBi; 3aBJJKM BHCOKOMY aBTOPUTETOBI
IOpUCTIB Taka HOBa (opma mnpuiManach i Marictparamu,
i LJIIXOM TIOCTIHHOTO BXKHTKY BXOJHJA B MPaBO SIK 3BUYald. ')

Ilxin ropuguyHUx B 4acu pecnyOaiku mie He Oyn0;
JiofuHa, SKa Ga)kasa MPUCBATUTH cebe IOpUCOpYAeHLii, 3Ha-
floMunach TEOPEeTHYHO 3 INpPABOM i3 JiTepaTypHUX TBOPIB
IOPUCTIB i JOMOBHIOBaJa ()aKTHYHO CBOIO OCBITYy THM, IO
cayxaia responsa SIKOro-OyAb BifomMoro IOpHCTa, AKi BiH
NaBaB MaricTpataM i mpuBaTHUM ocoGaMm.?)

IOpuctu vaciB pecnyGuiku B Mi3fHiwi# pUMCBHKiA 0pH-
nMuniit JiTepaTypi 03HAYYIOTHCA 3arajbHOIO Ha3BOW veteres
(crapi).®) B opurinanax nmpaui ix go Hac He ARidmw, i Bci
BitomocTH nmpo Hux Mu Gepemo 3 [lirect IOcrunisna, [HcTH-
Tyuifi [as Ta MHIIMX OPUAMYHMX KHAT iMOEPATOPCHKOrO Ie-
piofy, a TakO)X i3 4YHCJIEHHMX BKa3iBOK, AKi MarOTbCA B He-
IOpPUAMYHIA pUMCHKil JiTepaTypi.*)

§ 20. Opucnpygennis gyaciB npuHninary.

[ToBHOrO CBOEr0 pO3BOI0 OPUCHPYAEHUiT AOCArIa JH-
lleHb 3a 4Yacu mnpuHuinatry. I'0JOBHiLIOKW NPUYHMHOIO IHLOTO

) BoroxbtnooB®, YUYeOHAKDS HCTOPiH PpHMCKAro OpaBa, crop. 339 i cu.

?) Cicero, Orat. 41, 142.

%) Hamp.: Gai, 1, 165: 2, 55; 3, 180—189, 202; 4, 30; Ulp. D. I,
4,4 § 2; Pap. D. II, 14, 39; Marcel. D. VII, 1, 71, i mumi. IIpore
HHOJi TAak Ha3WBAITh 1 IOPHCTIB JepmMHAX YaciB NpHANINATY; NHBHCH,
manp.: Gai, I, 188, ne no veteres pmoxygaersca Tarox i Jla6eomna.

Y) Ocob6xmBo y llinepoxa. '
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6yno Te, IO JNIOASM OCBiY€HUM i TamaHOBUTHM He OyJIO
B)XXKE€ MOXJIMBOCTH MPHUKJIAJATH CBOT 3JiOHOCTH O MOJITHYHON
npatuji, i OfMHOKOI0 chepolo, 16 BOHM MOLJIM poOuTH ne 6e3 ne-
pewikoj, Oyna cdepa mpuBaTHONpasHUX BigHocuH. [Ipasja,
NpHHLENCH i 1[I0 chepy AisIbHOCTH HaMaraJIuch MifGUTH Mif CBik
KoHTpoJb. Llum nmosicHioeThcq HaganHa OkTaBiiHOM ABIycTOM
JEeSKUM IOpUCTaM Tak 3BaHOro ius respondendi, ce6-To npasa
JlaBaTH CyAJAM Bij iMg iMnepaTopa BKasiBKH, AKi Maau CUIy
3aKoHa. Takum 4YMHOM IOpUCT, sIKUi MaB ius respondendi,
po6uBCAd HiOM-TO YpAZOBOIO 0C060I0, OpPraHOM immepaTop-
CbKOI BJIaJi¥, a pasoMm i3 TUM BIUIMB Ha CYAM IODUCTIB, AKi
He Maiu ius respondendi, MoOBuUHHUI OyB 3MeHLIyBaTUCh, 60
BiAMOBili TAaKKX IOPUCTIB He 6yaM 0GOBASKOBUMM i CYARI MOTJIH
paxyBaTHUCb 3 HMMM JIMLIEHb OCTiJIbKH, OCKIJIbKM Cami TOro
Oaxkanu. ') Ane ug mipa He Mana B JifiCHOCTH AyKe Hera-
THUBHUX HacHifkiB i He nepeuikojKaja RaJbLUIOMY pPO3BHT-
KOBi IODMAMYHOI HAyKH, a TO TOMY, L0 B OvYax rpoMajsiH-
CTBa aBTOPHMTET IOPHUCTIB CTOSIB TaK BUCOKO, 1o 1. cami
NpUHIENCH He BiiBa)XyBaJuCh BifMOBMTH B ius respondendi
BifOMUM IOpHCTaM, Xo4a-6 BOHM OyJd i X NMPOTHMBHHUKAMH
(ax Jla6eon — mpotuBruk OkTaBisiHa ABrycra),'?) a 2. res-

) e mormsy HR NPUYMHA BCTaHOBIeHHH ius respondendi Oys
pucaoBrernii nepme Ilyxrox (Cursus der Institutionen, I, § 116) i e
3arajJbHO NpHHBATEHA Temep y Hayni. MHmi moscEeHH:, AK-T0: OamaHHI
iMmeparopiB I06iIBIIHTH aBTOPHUTET BHIATHHX IOpHCTiB (RuBHCH: E ¢ n-
M0B'B, Jleknin mo meropim pmMcraro mpaBa, crop. 109), abo pymra im-
neparopiB npo Te, mOOM NPUXMIETH N0 ce6e HOpHCTIB (THBHCH: X BO-
cToB®D, Hcropia pumckaro npaBa, § 53, 1), abo memomampicTs Aud iM-
nepaTopiB JaBaTH IODHIHYHI IOpajgH BCiM, XTO J0 HHUX 3BepraBcd, 1 me-
penada depes Te IpHCTaM OpaBa JaBaTH Ii mopajd Bij iMa iMmeparopa
(Ferrero, Grandezza e decad. di Roma, 1907, V, crop. 108 i cx.) —
MalTh xapakrep Oiapme mryvrmH. ][Bi ocraEHI rajkH He MalTh 3a CO-
600 mixcraB i B jKepeNax; II0 70 IepuIoi, SKa 3aCHOBaHA Ha CBifoNTBI
ITomoonia (D. I, 2, 2 § 49), 10, AK yxKe CKa3aHO HaMH BHIIE, aBTOPHTET
1opHucTiB 6yB i 6e3 ius respondendi Takuii BHCOKHH, 10 cTapaTHCL IpO
foro mo6inbmIeHHA He MAJ0 JKaXHOI palrii.

%) Ilpo re, um MaB Jlg6eon ius respondendi, icTHYOTH pikHI ragkm:
MypoMueBs, I'paxpanckoe mpaBo jpeBHAr0 PHMa, crop. 463, kaxe,
mo Jla6eon maB me npaBo, a Girard, Manuel, crop. 67, karero-
PHYHO 3adBJde, IO BiH ObOr0 IPaBa He MaB. 3 CBOEro-x 00Ky, — mpHAMAa-
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ponsa i TBOpPH IOPHUCTIB, [0 He Manu ius respondendi, npuii-
MaIMC CYRASMM B CHIy iX aBTOPUTETHOCTH, MOCTYMiHHO
BXOAWIM B 3BMYaH i (PaKTHYHO OTPHMYBAJIM CHJIYy 3aKOHA
(e [llirectax MM 3HaXOZUMO BifpHBKM 3 0araTbOX IOPHUCTIB,
mo He Mamu ius respondendi, ax nampukaagy — lai). )

3HayHO BIUIMHYJO Ha PO3BHMTOK IODUCHPYAEHUil B YacH
NpUHLinaTy Te, IO IOPUCTH NOAIMAMACH HA ABI LUKOJHM —
NpoKyJisHIiB i caObiHiAHLiB, ?) fAKi iCTHyBaJM A0 CepelUHH
II. cropivyusa micas Pisasa Xpucrtosoro, i 8 KUX yHRaTOpOM
nepwoi OyB fopuct 4acis Oxrasigna Asrycra JisaGeoHw,
a (yHpaTopoM fpyroi — fioro cydacunux Kanmirton. Ilkoau
MaroThb Ha3By mo imsam yuHs Js6eona — I[Ipoxkyada i yuua
Kanitona — Ca6iHa. PixHoMaHiTHiICT, mOrisifiB Ha Ti-K
cami sBHI[a BHMAarald BiJ NpPeACTABHUKIB KOYKHOI IIKOJH
6iNbLI IPYHTOBHOTO 0GOCHOBAHHA CBOIX Teopiit i BiflykaHHs
NOBOMB NJIs BH3HAHHS HeCNpaBeJMBUMHU TeOpid MpOTUBHH-
KiB, 110 pO3BHBAJIO B HUX 3Zi0HICTb 0O KPUTHUIUBMY.

B domy BnacHe Gyna piKHULA MeXU Noriggamu 0060x
UIKiJ, e MO0 THUM BifpuUBKaM, SKi AiduuIM JO0 HAc, i3 TBOpIB

YA Ha yBary, mo lafl y cBoix IHCTETymisX BH3EAe PyHEATODPAMH IPABa
JHOmIeHb THX MOpPHCTIB, fkmM permissum est iura condere (Gai, 1, 2,)
i mo Bim-®e mpuBouATs mornanu Jabeona (Gai, 2, 231), a TakoX 3acCHO-
BYIOYHCh Ha MocBingemmi ABag Iexia (18, 10: consulentibus de iure
publice responsitavit), — 4 ragatp, mo Tage mpapo Jg6eoH MaB.

!) Bararo 3 icropmkiB pmMchRoro upasa (ramp.: Kuhlenbeck
Entwicklungsgeschichte des romischen Rechts, I, ¢rop. 306; Ilorpo=B-
cki#, Heropis pmmckaro mpasa, crop. 199; XBocToB®, McTopia pEM-
ckaro mpaBa, § 53, II. i mEmi) majgaoTs ius respondendi Beamky Bary,
BH3HAIOYH HOro He IIEPENmKEON0I0, & CTHMYJIeM NI PO3BHTEY IpaBa. 3 IHM
3PGIATHCH HE MOXKHA, 00 mepme: [0 3ampoBanmeHHA ius respondendi
IpaB0 pO3BHBANOCH HiYAM He ripme, Ak misgHime (HaBpAX-YH HABITH
He npaBa# BoronbsnoB®, Y4eOHAKD HCTOPiH PHMCKAro mpasa, CTOp. 540,
KOIH Kaxe, IO JiiCHHMHE TBODLOIME mpaBa 0yau IODHCTH pecnyOuniraH-
CbKi, MIODHCTH-X OpPHHENINATY TiXbKE 06po0NANH MaTepidaH NepmHx),
a jpyre — mige i Hikoxm Ha cBiTi Gooporparmsamia axoi-Oyap mpodecii
He noximmryBala ii gKOCTH.

?) Baviera, Le due scuole dei giureconsulti Romani, BBaae,
0 Ha3BH NPORyXigEOIB i cabimidEOiB moBCTanH Bie nicad 3HNKHEHHS
mkix i B JJirecrax BKHBAHHA IAX HA3B MOSCHIOETHCSA iHTEPNONAIIAMH.
Ane moMmrkoBicTh mBpOro moraAfxy Linkom momejena y Kipp, Zeitschrif}
der Savigny-Stiftung, XXI (1400), crop. 392 i cu.
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iX mpejCTaBHUKIB, CKA3aTH Ay)Ke TPYyAHO. I3 BKasiBOK puM-
cbkoro fopucra Ilommonia BupHO, 10 Jla6eoH y mpasi BBa-

;kaBca HoBaTopoM, Kamiton-ke 6yB mpejcTaBHUKOM i 060-

poHuem crapoBusu.') PaxkrtuyHo, AificHO GaraTo NOTJARIB
JlaGeoHa i fioro yuHiB, a Taxo)X yuHiB Kamitona (Big HboOro
caMoro MaibKe Hidoro He 306eperyioch), BiOBifaIOTH rapli
[TomnoHiss, ame e # Taki, 10 INOKa3ylOTh LiAKOM NpO-
tuBHe.?) Tomy pfesdki 3 HOBiMX ydeHMX poOOGAATH MHIUI
NpUNyLleHds: OfHi rajaiTb, L0 NPOTHUBEHCTBO MEKU LIKO-
namu GyJO B NPOTUBEHCTBI MeXU ifeaysiamoMm i HaTypanis-
MOM Yy mpaBi,®) Apyri — Mexu NPUXUIBHICTIO KO Hayal
HalioOHaJbHUX Yy mpaBi (mpokynisHui) i [0 Havajs 3arajbHO-
HapopHix (caOinisgHni).*) Ane Bce ne Ay)Ke IITy4He i He MO-
TBEPIPKYETbCS THMU JAaHUMM, Ki HAXOAATHCA B Kepenax.®)
Tomy poBOAMTBCA SrOAMTUCA 3 TOW TafKoI0, KOl TpuU-
MaeThCs HUHi GilbLIiCTh iCTOPUKIB PUMCHKOrO NMpaBa, a TO —
1[0 MEKM LUKOJAMM 3arajbHO-NPHHIINOBOT piKHULi HE GYJIO:
piXKHHMLA 00MeKyBanach JUlIEEb PiXKHAM pO3BA3aHHAM OKpe-
MHX CIipHUX MUTAaHb i 3BOJUJIACH O iCTHYBAHHS ABOX OKPEMHUX
IIKiNILHUX ycTaHOoB (stationes iuris publice docentium), B axux
BUJATHI IODUCTH BUKJIAJaJM NPaBO, B KOXKHiil — moceoemy.®)

Takux IWKINBHUX YCTAaHOB 3a 4Yacu MpHHIiNary no-
BCTaJo Ay)Ke OGarato.?) Illlkoam 6ynu gBox po3psgis: 1. mia-
rOTOBYi, Je BYWIM He BHUAATHI IOPUCTH, a MNpogecioHanmu
(BuuTeni IOpUCNPYHEHNii), Ki OTpUMyBajM 3a Ije BUHAropo-
JUKEeHHdA, 1 e y4HeBi faBaJOCh 3arajbHe TeOpeTHYHE B8HAHHA

) Pomp. D. I, 2, 2 § 47.

?) NoknagEu# onmc He3rop (KOHTPOBep3) MEMKH INKOJAMH JHBHCH :
Mypoxness, I'pampganckoe npaBo xpeBHAro Pmma, cr. 470 i cu.

8 Kuntze, Cursus, crop. 199 i cx.

‘) Karlowa, Romische Rechtsgeschichte, I, crop. 662 i cu.

%) Takox He mMOTBepIMyeThes KOHTPOBep3aMH i norasg CoRoJo0B-
cbgoro (Philosophie im Privatrecht, I, § 4), sacmoBamuii ma Gai, 2,
79, mWo NpoxyIigRNi 3acHOBYBaxdch Ha (impo30(ii mepmnaTeTHKiB, a ca-
Oimianni — croikis. JlmBucs: Kipp, Geschichte der Quellen, crop. 116.

®) Bremer, Rechtslehrer und Rechtsschulen, crop. 681 cix., Ta HHIII.

) Gell, 13, 3: In plerisque Romae stationibus ius publice do-
centium aut respondentium. Binbmr morxagBO npo me AEBHCH: Bruns—
Pernice, Geschichte und Quellen des romischen Rechts, § 19.
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IOpUCIPYAEHLT ; 2. BULL, AKi 6yJ1 y KOXXHOTO BUIATHOIO IOpHU-
CTa; BiH 3aiiMaBCs 3 yYHAMH IPAKTUYHO, 0OrOBOPIOIOYH 3 HUMU
IOpUAUWYHi THTaHHA (quaestiones), 110 BUHHKAIM 3 NPUBOAY
AKOr0-6y[b KOHKPETHOT'O BUNAAKY, 4 TAKOX Pafd4uCa 3 HUMU
npo Te, SKy BiAmMOBigp Homy Tpe6Ga gaTH Ha TOjaHE HOMY
3anuTaMHs Marictpata a6o nmpuUBaTHOI 0COOH, KEpY4Hd THMHU
copamu (disputationes), Aki 3 IH»Oro BUHMKAIA MEXH OKpe-
MUMH Y4YHSIMM, i NOscAAO4M IM CHpaBeJIUBICTb, a60 He-
CrnpaBefJuBiCTh iX MOrJAAiB.

3picT KinpKOCTM IIKiA BUMaras i 36ijbLIeHHS JiTepa-
TypHOI NPOAYKLii 3 GOKy IopucTiB. I pilicHO — Mu Gauumo,
1[0 KiJIbKiCTh IOPUAMYHMX KHM)KOK, BHAAHMX 3a YacH NpUH-
uinary, Benuve3Ha. Bymu topucty, sxi namicamu mo 300 —
400 xuur, a ue, NpuiiMaio4u HaBiTh Ha yBary, IO KHUTU TUX
yacis BigmoBijamu opHOMYy cyBieBi namipycy, pae 30—
40 TomiB HoBimoro ¢opmary, mo 30 KPYKOBaHMX apKyIIiB
xOHuit. ) 3mict THX TBOpiB GyB Hajg3BMYafiHO piXKHOMAaHIT-

Huit. DBinbli-MeHII X MOYKHA 3BECTH A0 OChb SIKUX LIOCTH

BeNMKUX KaTeropiit:?) 1. 36ipauxu mopap, fKi Oymu faHi
IOpUCTaMH B NMPHUCYTHOCTH iX Y4HiB i y BigmoBifp Ha 3amnu-
TaHHS OCTaHHiX (responsa, decreta, quaestiones, disputatio-
nes, epistolae); 2. Komenrapii A0 npeTopChbKOro eguKTy
(libri ad edictum); 3. Tpaxrart¥ 3 MPMBOAY CHCTeMAaTH3ALjl
ius civile, axa Gyna mnepme (He paxyouu Ksintra Myuis
Cuepouni) 3po6aena Macypiem Ca6inom, uepes 1[0 Aablii
npaui uboro poay manu HasBy libri ad Sabinhum; 4. Exnu-
kibonepnii mpasa (digesta), B fAKux 3’€XHYyBaNOCh i CTABUJIOCH
nopyd npaea uuBijapHe i mperopchbke; 5. Ilifpy4Huku mpasa
(institutiones, regulaz; .nchiridid) g9 MO4aTKOBOrO MIKiJb-
HOro BXMTKY ; 6. MoHornadii mo oxpeMuM iHCTUTYTaM mpaga.

) Birt, Das antike Buchwesen (1882), crop. 307 i cx., BKa3ye, mo
liber mepecizno ckxagaBed 3 1500—2500 pankiB mo 35 miTep y KOKHOMY,
ce0-T0 yaBudB i3 ce6e KOIO TpbOX APYKOBAHHX apKyMiB HEHIIIHIX KHAT.

%) Girard, Manuel, crop. 65, < i mEmi kIdcHiKaUil; THBHCS,
ganp.: Kipp, Geschichte der C.ellen, crop. 114; Boroabtmosws,
Yue6HAKDL HCTODIH pHEMCKAaro mpama, crop. 539, i mami. [lyxe mokIapn-
HEH omHc okpemux karteropii TBopiB: Karlowa, Romische Rechts-
geschichte, I, crop. 666 i ex.; Tarox: Kriiger, Geschichte der Quellen
und Literatur, crop. 126 i cu.

6
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Ilicna 3aranbHOrO,OrMANy MU mepefifeMo o omucy ro-
JIOBHIIUMX 3 OKPEMMX IOPUCTIB 80Ci6HA: meplie NpPOKYJIisH~
uiB, motiM caObiHigHLiB i HacaMKiHelb THUX IOPHUCTIB, sKi
nmpamoBajd ByKe MiCAA TOro, AK PiKHULUA MEKH IIKOJAMH
3HMKIA. !) :

§ 21. [Ipokyniguui.

1. Mapk Anrictiin Jla6eon (Marcus Antistius La-
beo)?) 6yB CHHOM TeX IOPUCTa, IUPOro pecnyOCiKaHud,
cynportusHuka lOxis Uesaps, saxuit B6uB ceGe micias Goro

‘760113" BMED MEXH

10 i 22 p. micaa Pisgsa Xpuctosoro. Ha mosi paepykaBHOI
cny)xk6u BiH [ilIIOB [0 NMpeTopa, a Bif KOHCYJATY, SAKuil
npononyBaB itomy imnepatop OkxrtamigH ABIyCT, BiAMOBUB-
c1.%) Yuennr TpeGauin (puBuch Bume: § 19), BiH, Maiouu
BeJMYe3Hy epyAuLil0 He TiIbKU B IOpUCNpyAeHUii, a i B MH-
IIKX rajiy3sx HayKOBOr'o 3HaHHs],’%) niloB 3HAYHO Aajblue

npu Pininax.%) PopguBca BiH KoJO

) 3a gacm immeparopa Mapxa ABpexid. JIpyropafHEMH IOpPHCTAMH,
IO IKAX MH OEpPeMO Ka3aru He Oymemo, Oynd: nporyxigani — Pabiit
Mexnsa (Fabius Mela), Kaprinifi (Cartilius), Arininim (Atilicinus), ®yus-
nigi#i Ipick (Fulcinius Priscus), ppyru#t Jlponrim (Longinus), Bapii
Jwrynp (Varius Lucullus), BiBigr (Vivianus); ca6iriganni — Birenii
(Vitellius), Migini#i (Minicius), Kammam (Campanus), Oxraserm (Octa-
venus), Baxepii Cesep (Valerius Severus), Cexcr Ilegi#t (Sextus Pedius),
arrymeit Kuemence (Pactumeius Clemens), Cepeimi#i (Servilius), Te-
pertiit Kuaememc (Terentius Clemens), Bimgi#i Bep (Vindius Verus).
Ipore crazarm mpo OinpmiicTs i3 HEX TOYHO, A0 AKOI 3 JBOX IIKIX ROM-
BAX 3 HUX HaleXap, MyXke BaKEKO depe3 BiCyTHiCTH NOKIATHAX Bixo-
MOCTeii ; OBONUTHCS KepyBaTHCh MipKYBaHHAMM OpO Te, XTO Ha HAX IIO-
canaeThed i Koro BomHM cami murywrh. JmBmeh: Kipp, Geschichte der
Quellen, crop. 167 i cui.

?) NornagHEd Horo umuTTemHc nABHCH: Pernice, M. Antistius
Labeo, crop. 1—92.

8 Plut. Brut, 12, 4; 51, 2; Appian. de b. c., 4, 135.

% Pomp. D. 1, 2, 2 § 47. HaBnakm, Tacit. Annal, 3, 75, Kaxe,
mo Homy uepes kaBep3m 3 Goky Kamiroma OylIo B KOHCYJBCTBI Bix-
MOBJEHO.

® Gell. 18, 10: ceterarum quoque bonarum artium non expers
fuit et in grammaticam sese atque dialecticam Jitterasque antiquiores
altioresque penetraverat...
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CBOero BuMTeNs i 06arato B 4OMY KpuTuKyBas iforo. ') Ilomo-
BUHY KOXXHOTO POKY BiH NPUCBAYYBaB AisJILHOCTH IOPUCKOH-
cyabTa i BumTens B Pumi, a gpyry moNOBUMHY JKHMB Ha cei
i 3afimaBca JiTepaTypHOIO mpaueo. SIK yske Buuie 0yJO 3ra-
naHo, fforo JjitepaTypHa mnpand Oyjaa BeiudesHa: BiH MHUCaB
xomenTapii o XII TaGauup, 10 eIUKTIB MPETOPiB MiACHKOrO
i 4y)KMHELbKOTo, responsorum lfori, epistolarum libri, pithana
(posrusp fopupuuHuX KasyciB), de iure pontificio i T. u.?)
I3 npaup JIaGeona Mu HidOoro He MaeMo B opuriHani. Aje
aBTopuTET foro 6yB Takuit Benukuil, mo HaBiTh y [lirecTax
fOcTuHigHa BiH nuTyeTCcA 6arato pasiB: Tak, TaM € 26 uu-
TaT 3 epitoma (cxopodvenHs topucra [laBaa JIsGeoniBChKUX
pithana),?®) a Tako)X Ay)Xe 3HaYHA KiJbKiCTb LUTAT i3 MBOX
nepepoGok?) opucrta SIBonena JliaGeoHiBchbkux posteriores,
ce6-TO KHWT, AKi 3’IBWIACH Ha CBIT y)Ke micaa cmepTd Jisi-
Oeona (duciom koiao 40).

2. Mapk Koxueit HepBa (M. Cocceius Nerva)
ctapmuii, skuit 6y y 21 p. micaa Pisgsa XpucroBoro
KOHCYJeM, a Big 24 p. saBigylouum BojordAramu;®) Oyay4u
B TNpUATENLCHKHX BigHOCMHAaX 3 immeparopom TiOepiem,
HepBa ojHax He Mir MPUMHUDHUTHCA 3 THPaHIEd OCTaHHbOIO

) Hanp.: Labeo. D. XXXIII, 2, 31: Tpebaniii BBamaB, IO OpPH

‘pO3Nidi CHAJKOEMIAME CHiIBHOTO IPYHTY Y3y(QpyRT, ARHA IeXaB HA

ineansHill yacTHHI ofHOTO 3i CHiBBIACHHKIB, HEPEXONHTh HA Ty YaCTHHY,
dxa OpHAmIA Do PO3iLy Horo cmamgroeMusM; HaBuakd JlaGeoH, Kepyo-
9HCh aGCTPARTHHM MOHATTAM CHiBBIACHOCTH, BBaaB, IO y3y(QPYET 3a-
XHIDAETHCA Ha BCLOMY IDYHTI 3 THM, I0o6H y3yQpysryap OTPHMYyBaB
BifoBigEy ¥oro ifeansHOMy maeBi wacrmHY NpHOYTKIB 3 Himoro rpyHTY

5 Gell. 1, 12, 18; 6, 15, 1; 20, 1, 18; 13, 10, 3; Pomp. D.
XLI, 3,30 § 1; Ulp. fr. 12,7, 3; Ulp. D. XI, 4,1 § 5; L, 16, 19;
v, 8 7;1v, 9, 83 § 1.

%) Cmip mpo Te, 9u Bei muEraTH 3pobueri 3 epitoma IlaBna, 4m pe-
sKi 3 opmrimampemx TBOpiB Jla6eoma, nmBHCh: Karlowa, Romische
Rechtsgeschichte, I, crop. 680.

Y) Kriiger, Geschichte der Quellen und Literatur, crop. 163.
Orngy HEmMAX ~Lupii mpo Te, YoMy OHTATH 3 posteriores MawTh IBi
pixBEEX Ba3eW, numBHch: Karlowa, Romische Rechtsgeschichte, I,
cTop. 632,

5 Corp. inscr. latin., VI, 1539, 9005; Frontin., De
aquaed., 102.

6*
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i B 33 p. nokiHuuB >KUTTA camory6ctsom.!) Teopu #oro
10 Hac He mifinumm, ane B Jlirectax Garato ropuctis (FOumisn,
Momnoniit, aii, Mapuenn, Benyneii, [1aBen i Yabmias) no-
CHJIAIOTHCA Ha HOro MOIVISAH.

3. HepBa, CUH momnepeHboro, skuii GyB NPETOPOM
y 65 p. micna Pisgsa XpucrtoBoro, Ha 17 p. KAUTTA BKe
nmoyaB faBaTH responsa,?) Hamucas' libri de usucapionibus,
Ha fAKi 6 moxnuKaHHA B [Jlirecrax.?)

4, Cemnponiit IIpoxyar (Sempronius Proculus),
Big ims sxoro mae Ha3By 1ukoJa [IpokynigHuis, AKOro mxe-
peAa HasuBalOTh HaciaigyBadem HepBu crapuioro, ane AKui
Mmir G6yr# yuHem i camoro JlaGeona.*) YUu saiimaB BiH Ky
nocajy Ha jep)kaBHiif cay)x6i, HEBiIOMO, a TaKOX HeBigOMi
yac #oro HapoOMIKeHHT i cCMepTH, ajle B YCIKOMYy pasi e 6a-
raTo MmiACTaB rajaTH, L0 BiH He JOYXUB A0 4YaciB immepa-
topa TpasHa.®) I3 TBopiB Ilpokyns mu maemo B Jlirecrax
uutary 3 epistolarum libri (He meHuie gBOX KHUT),’) a TakOXK
i BkasiBku Ha icTHyBauHsa notae Ilpoxyns Ha TBopu JIaGeoHa.”)

5. [leras (Pegasus), sikuii 6yB 3a immepatopa Becna-
cinna praefectus urbi®); uHIi ropucTH WUTYIOTH HOro Ayxe
yacTo, aje 6e3 BKasiBOK Ha Ha3By Horo TBopiB. € mincraBu
rajgatH, U0 BiH OyB TaKOX KOHCyJeM i 1[0 3 foro imsam,
3Bs3aHi BiJJOMi [(Ba CEHATYCKOHCYJIbTA,®) 3 SIKMX OfMH Mae
Ha3By sc. Pegasianum. ‘

) Pomp-D. 1, 2, 2 §48; Tacit. Annal, 6, 32 (26). Tanuir
paz@Bae foro: omnis divini humanique iuris sciens.

") Tacit. Annal 15, 72; Ulp. D. 1il, 1, 1 § 3.

% Pap. D. XLI, 2, 47.

Yy Pomp. D. I, 2, 2 § 52; Procul. D. XVII, 2, 76. I[KBHGB
Karlowa, Rémische Rechtsgeschichte, I, crop. 689 i ci.; Pernice,
Labeo, crop. 84.

%) Nloruanai MipkyBaEES 3 IbOro npuBopy AHEHCH: Karlowa,
Romische Rechtsgeschichte, I, erop. 690.

) Procul. D. XVIII, 1, 69; XIX, 5, 12; XXIII, 4, 17.

) Ulp. D. I, 5, 9 § 1; Gai, D. XXXV, 1, 69; Paul. D. XVH,
2, 65 pr.i§ 5.

8y Pomp. D. I, 2, 2 § 53; Iuvenal. 4, 77 i ci. — Karlowa,
Romische Rechtsgeschichte, I. crop. 695, rajae, mo Ileras salimas 3ra-
AaHy nocapy 3a uacd Jowmimigsa.

®) Gai, 1, 31; 2, 254; In. II, 23 § 5.
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6. IOBenniit Henss (luventius Celsus) ctapuui,
rojioBa npokyiaisucbkoi wmkoau micas [lerasa.l) I3 TBopiB
foro Hiyoro Ao Hac He RifuWLIO, ajle HAa HBOTO MOCHJIAIOTHLCA
B [lirectax itoro cun i Hepauii.?)

7. ly6niit MOBennit Llenva (Publius Iuventius
Celsus), cuH nonepefnsoro, B 95 p. npuiiMaB y4acTb y 3MOBi
npotu imneparopa [lominisaa;®) 6yB mpetopoMm y 106 aGo
107 p.*) i mBa pasu KOHCyJeM, ocTanHii B 129 p.;%) mo-
TiMm OyB 4JeHOM KoHCiniyma (pamu) immneparopa Iappisfua.®)
Pix cMepT# HeBifoMuUil, ane € migcrtaBu raparty, uo [lenss He
nepe)xuB 4aciB mnaprosanug I'agpiana.”) 3 fioro TBOpiB y [i-
recrax lOcrunisina € 142 ¢parmentn 3 Jlirect Llenssa B
39 xHMrax; TaKOX LUTYIOT>CA Koro quaestiones (He MeHI
19 kuur), epistolae (He menm 11) i commentarii (xe merm 9).
I3 nux TBOpPiB BMAKO, 11O IleNb3 MaB BeauyesHy epyauliio,
O0ys pobpe 3Haiiomuit B opuriHanax i3 TBOpamu IOPHUCTIB
pecnyGnikanchkoro  nepiogy  (veteres):®) komu  misHimd
IOpUCTH, K Hamp. YibOisgH, NPHBOAATL HorIAAu veleres,
BOHM B OiJbLIOCTM 3aCHOBYIOTBCA Ha BukiIagax Llemn3sa.
MoBa itoro TBOpiB HAaA3BUYAKHO 4YUCTA i SICHA, MOIJASAHU i

H Pomp. D. [, 2 2§ 53.

%) Ulp. D. XII, 4, 3 § 7; Nerat. D. XVII, 1, 39.

) Dio Cass, 67, 13; Kipp, Geschichte der Quellen, crop. 122,
3acHOBY0uHCh Ha Gianturco, Studi giuridii in onore di Carlo Fadda,
crop. 23 i cia., BBamae, mo mnosagk [iom Kacit nopae mo ima IOBenmis,
Ilexn3a CcIOBO ,fAKHHCH”, e HE MOIJIO BifHOCHTHCH JO BiTOMOTO IODHCTA.
Ane Ileap3 y ti wacH OyB me 6e3yMOBHO 3aMoXOp®i, mo6m GyTH Bixe
BifomHM, & ToMy na rapka [Jmaarypro i Kima me mome OyTH BH3HAHA
3a Biaagy. Parr yvactH B 3MoBi BH3EaTh, i Kriiger, Geschichte
der Quellen und Literatur, crop. 180, i Karlowa, Romische Rechts-
geschichte, I, crop. 706.

) Plin. Ep, 2, 5, 4; Kriiger, ibid.,, 3Beprae yBary, mo 3riggo
3 leges annales Ileap3oBi Toji moBEHEEO Gyxo OyrH He MeHme 30 pPOKiB.

Y Pomp. D. I, 2, 2 §53; Ulp.D. V, 3,20 § 6: C. VI, 9, 3.

°) Vita Ha” :ani, 18, 1; ¢ marax i B luvenal, 6, 25.

") Karlowa, Romische Rechtsgeschichte, I, ¢rop. 706.

8 Kriiger, Geschichte der Quellen und Literatur, crop. 182,
BBakKae, Mo TBOpH veteres Oyanm Bigomi.Ilexp3oBi He B opHrimaii, a B NH-
Tarax crapimeEx opHcriB nepioga mpmEmimary. Ogmax Karl owa, ibid,
CTOITh Ha TOMY, II0 B ycaAKoMy pa3i 3 TBopamm Mynia CmeBouxi, Tpe6anis,
Cepnia Cyapniniz i meaxux mrmux Ileass 6yB 3BaioMmii B opHIimali.




Vo

86

IOPUAMYHA KOHCTPYKIiA OpHIiHaMbHI, KDUTHKA AY)Ke rocTpa.l)
Llenpsa MO)XHA BM3HATHM Haiikpamum micas Jla6eona npep-
CTaBHMKOM TPOKYJIsIHCbKOI mKoau. B wacu gapyroro ioro
KOHCYJbCTBA OyB BUAAHMI BifOMMH CEHATYCKOHCYJbT (Sc.
Iuventianum) npo piXHUIIO BiANOBiAANLHOCTH MOCECOPIB
bonae i malae fidei.

8. Hepani# I[Ipick (Neratius Priscus), oaHoyacuuit
3 moJsopuum I[lenb30M KepOBHUYMI NMPOKYMiIHCHKOI LIKOJH,
6yB KOHCyJeM i 4ieHoM paju imnepatopiB Tpasna i 'ap-
pisna. Tpasn xotiB npusnayuty Hepauis cBoiMm HacTymHu-
koM. ?) Pik cmeptu Hepauis HeBigoMuil, ane BiH GyB >KMBHM
we TopAi, ko Ilommonik mucaB cBoe enchiridion.®) I3 TBO-
piB Hepauis B Jlirecrax IOcTunisna € gparmentn i3 regulae
(15 kuur), responsa (3 xuuru) i membranae (7 Kuur; manu
XapakTep [HOIMATHYHOI'O PO3IIARY KasyciB);*) TaKoXx Lu-
TytoThCs libri ex Plautio, libri epistolarum i libri de nuptiis.5)

9. Tigiin Apicton (Titius Aristo), unen pagu imme-
paropa TpasiHa,®) Bigomuif CBOiM TJIMGOKHM BiJHOIIEHHAM
N0 IOPHAMYHMX NHTaHb, Yepes L0 [0 HHOrO 3BEPTANKCS

1) Piskierr BigmomigiB Ifexp3a Bigoma 3 Cels. D. XXVII, 1, 27:
aut valide stulta est consultatio tua. 3 normamom Kriiger, Geschichte
der Quellen und Literatur, erop. 182, mio 3 miei BigmoBifi He MOXKHA
pOGHTH BHCHOBKIB IpO 3aHAJTO0 BeXHKY piskicts Ileansa, 60 3amane domy
NHTAHHES B JAHOMy BHIAJkoBI OyI0o JifiCHO Hepo3yMHe, 3TOJHTHCH He
moxna. IIpamit ¢ Kipp, Geschichte der Quelien, crop. 123, xonu xaxe,
mo piskicrs Ilean3a 3acHOBaHA Ha ioro HeHABHCTI [0 HOTIARiB cali-
HigHCHKOI IOKOMH, fKa BHCIOBIIOBANACH y NAHOMY BHNAIKOBI IiaKoM
npormrexuo. Jusues: Ulp, D. XXVIII, 1, 21 § 2.

% Pomp.D. I, 2, 2§ 53; Papin. D. XXXVII, 12, 5; Vita
Hadrian, 18, 1; ibid. 4. Yn 6yB ropmcr. Hepamiit inenTnynui 3 THM
Hepaniem IIpickom, sxmit 6yB praefectus aerarii Saturni i xepoBHHKOM
npoBirnii Ilamomii i moxopme i3 Cemima B Camuiymi, e HemesHe. [JusHcA
3 mporo npuBony : Karlowa, Rémische Rechtsgeschichte, I, erop. 704 i cx.

%) Kriiger, Geschichte der Quellen und Literatur, crop. 187.

4) Ha3Ba mogcHeThCS THM, N0 KHATH OyJn HamucaHi Ha mepra-
merTi. MuBmeb: Kriiger, ibid., crop. 188; raxom: Kipp, Geschnchte der
Quellen, crop. 124.

% Ulp. D. VIII, 8, 581; XIX, 2,19 § 2; XXXIIL 7, 12, §§ 35,
43; Gell, 4, 4, 4,

%) Pap. D. XXXIV, 2, 5.
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3a nMopajaMmM Halikpauii 3HaBUi npasa;!) Bmep micas 108 p.
Panim icropuxm npaBa BBa)Kaiu ioro 3a caliHigHug, aje
HHHI WiJKOM JOBeJeHO, 10 BiH MOBMHHUM OyB HaJeXaTH A0
NpOKyJMiAHCbKOI 1wKoJM.?) 3 Horo TBOpiB BifoMi: notae
no JlsGeonichkux posteriores, mo mpaui Ca6ina libri iuris
civilis, go Horo-x ad Vitellium, go libri iuris civilis Kacis.
B Jlirectrax IOctunisna 3srapyerscsa wie #oro decreta Fron-
tiana, ski, Ak TpeGa ragaTu, ysaBasaaM i3 ceOe 36ipHUK iMme-
PaTOPCHKUX JieKpeTiB a60 CEeHaTyCKOHEeYJbTiB.®)

§ 22. Ca6inianui.

1. Tait Ateit Kaniton (C. Ateius Capito), 6ys xou-
cyaem y 5 p. micaa Pisgsa Xpucrtosoro, B 11 p. 6yB npu-
3HAYEHU# 3aBiyl0ouuM BOJOTAraMH, Ha fAKiil Hocaji nepeGyBaB
n0 cmeptd (22 p.), MOXORUB 3 HEBHCOKOro popy (Rix #oro
OyB LEHTypioHOM y BiliCbKOBi, 6aTbKO AifIIOB JHIIEHb [0
nperopa).t) Bin 6yB BenuKUM NPUXWILHAKOM MPHHIHNATY
i kopuctyBagcs Jackor 3 6oky OkrasigHa ABrycra. B ropuc-
npynennii 6ys yuHem Odinif. 3a XUTTA BiH KOPHCTYBaBCH
K IOPHCT TaKol0-Xe moBarom, sk i JIabeon,’) ane BILIUB
fioro Ha mociaigyrouy opucnpyfeHnio 6yB 3HAYHO MEHIUMWH :
B [Jlirectax HeMae »>KafHOro (parmeHra 3 ioro TBOPIB,
Ta ¥ UATYEThCSI BiH MHIIUMM IOPDUCTAMH JY)Xe PifKo, L0
MK WHIIAM [OSICHIOETBCS THUM, 10 #Oro TBOpM NPUCBSYEHi
Gy COJIOBHMM YMHOM CaKpaJbHOMY i NyOJIMYHOMY NpaBy.)

) Plin. Epist., 1, 22. luBacs: Mommsen, Zeitschrift fiir Rechts-
geschichte, VIL. crop. 476.

%) Ipo wac cmepr: ApicToHEa i HpPAHAXEMHICTH HOTO 10 HPOKY-
miganis, mEBHch: Karlowa, Romische Rechtsgeschichte, I, 698 i cu.

%) Ilepmmii morusax BHcIoBIWEe Mommsen, Zeitschrift fiir Rechts-
geschichte, VII, crop. 475, mpyrmii — Karlowa, Romische Rechts-
geschichte, I, erop. 699 i cu.

9) Corp. inscr. lat. I, 750, 751; Pomp. D. I, 2, 2 § 47; Tacit.

Annal, 3, 70, 75; Frontin. De aqu., 102.

%) Gell, 10, 20, 2: publici privatique iuris peritissimus; Macrob.
Sat. 7, 13, 11; pontificii iuris inter primos peritus; Pomp. D. ], 2, 2
§ 47: maximae auctoritatis.

%) Karlowa, Romische Rechtsgeschichte, I, crop. 685.

«
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3 1uX TBOPiB MM MaeMo BiJOMOCTH Npo coniectanea (36ipHUK,
sIKOro 8-a KHUra TpakTyBaJa Npo MNpuIofHi cymd, 9-a kuura
npo cenar), de ijure pontificio (He meHwe cimox KHur), de
officio senatorio (oaHa kuura).')

2. Macypiit Ca6in (Massurius Sabinus), Bif fiKoro mae
Ha3By cabiHiIHCBKA LIKO0JIa, HU3BKOT'O MOXO/KEHHS, HACTIIbKY
GigHmiA, 110 HOMY MEPIIOMY 3 BUJATHUX IOPUCTIB KOBEJOCH
JKUTH 3 NIATHI, IKy BiH OTPMMYBaB OJf Y4HiB; JMUIEHb y CTa-
pomy BikoBi O6yB BM BkmIOYeHMiI O cTaHy BepXiBUiB;?)
o6y BiH 3aiMaB oQilisbHI Mocaju, B JKepeiax HEMAE
BiOMOCTEeH ; BiH Nmepluuid 3 JIOJeil HUBBKOrO CTaHy OTpPHMAaB
ius respondendi.3) Pix cmepru Cabina HeBigomuii, ane
B YCAKOMY pa3i BiH uB wie npu Heponi, 60 mucas npoi
senatusconsultum Neronianum.*) Jlitepatypsa gisnsHicts Ca-
6iHa Oyna myxe Benuka: B [lifectax IOcTuHisHa HUTyIOTHCA
fioro libri ad Vitellium, 5) xomenTtapiit go edictum praetoris
urbani (He MeHwe 5 Kuur), responsa (He MeHIIe 2 KHUT),

) Gell, 4, 14, 1; 10, 6, 4; 4, 10, 7; 14, 7, 12; Festus v.
mundus, crop. 157. Kriiger, Geschichte der Quellen und Literatur,
crop. 159, BBamae, M0 OCTaHHA KHATA € YACTHHA coniectanea. Brasami
B Gell, 13,12,11i cx., epistola i B Macrob. Sat. 3, 10, 7 (De sacri-
ficiis) Kprorep Busnae tBopamu Hewpupuurumu. Karlowa, ibid. rapae,
9d He Oyna ocrTaHHA KHH#ra yacrdHow tBopy De iure pontificio.

) Pomp. D. I, 2, 2, §§ 48, 49, 50.

3) Ibid. 3i caiB Ilomnowis Momua Oyxo-61 ragara, mo Cabin B3araxi
mepmuil 3 lopucriB pgicraB ius respondendi. Tark pymae Karlowa
Romische Rechtsgeschichte, I, crop. 686. Ane Kriiger, Geschichte
der Quellen und Literatur, crop. 164, croith 3a morasy MoM3eHa,
mo onosiganEd IloMmomia MOXEHA po3yMiTH JmmeHp Tak, 1o Cadim Oys
nepmuil He 3 Ho6ixiB, Axmit micraB me mpaBo, 6o Toi-me Ilommomii
Jalbmie Eame, mo ius respondendi 6yxo 3ampoBajmeHe OKTaBisHOM
ABrycron.

Y Gai, 2, 218.

5 Bremer, lurisprudentia Antehadriana, I, crop. 275, rapae,
mo ne GyB TBip, mnpmcBayenmi skomycb Biremiro. Opmax Kipp, Ge-
schichte der Quellen, crop. 118, 3acHOByHuYMCH Ha J0ORa3ax Basiepn
i [Ieefigepa, BBaXRae Ne NOMAJNKOBHM i xymae, IO Le# TBip yABidB
i3 cefe EoMeHTapii 1o TROpim lopmcra Biremid. (Ilpo ocraEELOro Kpim
HaliMeHHS HiYOTO WHINOr0 He BiKoMO.)
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assessorium, de furtis liber singularis.!) Ane ronoBHa #oro
npausg ue libri tres iuris civilis, npo siky Bxe 0yJ10 cKasaHo
Buile (puBuch § 20).?)

3. Tait Kaciit Jsourin (C. Cassius Longinus),
VieHb MONepegHboOro, Bif iMa akoro cabiHisHChbKA LIKOJA
HasuBajlach TAKOK ¥HOAI KaciAycpKOIO, OYB YHYKOM IOpUCTA
Ty6epona i npaBuykom Cepsia Cyubminis, 3aiimaB mnocapu
milicexoro mnperopa, KoHcyad (B 30 p.), npokoHcyas Asii
(8 40—41 p.) i nerata Cupii (8 49 p.); B 65 p. imnepa-
top Hepon 3acnaB ioro, Bxe ciinoro, fo CappuHii 3a Te,
o y Hboro O6yB o0pas (imago) ioro mpepgka Kacis, B6uBwui
Ilesaps; 3BixTiNA noBepHYB itoro Becnacish, ajse CKOpoO Hichs
uporo BiH ymep.?®) I3 tBopis Kacia Bigomi itoro libri iuris
civilis, siki pgitwnu Ko Hac y mepepo6ui B 15 KHMrax mopu-
cta SlBoneHa, 1m0 3 Hei € Oarato ¢Qparmestis y Jlirecrax
I‘OCTHHiHj{a; TaKO)X Tam € 6araTo uuTaT i3 ObOro TBOPY
B MHIWXX nisHimux ropuctie. Lli libri, ax Ttpeba pymary,
yaBIAIM i3 cebe RyKe NOKIAAHY M BeJUKY CUCTEMY pPHUM-
CBKOTO IHMBiNbHOrO mpaBa. KpiM Toro Mu 3Haesmo e notae
Kacia po Birenis.*)

) Paul. D. XXXVIII, 1, 18; Callistr. D. XIV, 2, 4, pr. § 1;
Ulp. D. XLVI, 10, 5 § 8; Gell. 11, 18, 11—14. Io mo 3micry asse-
sorium, Bettmann-Hollweg, Civilprocess des gem. Rechts, II,
crop. 137, rajae, mo me Oyuza 30ipEa Xa3yciB i3 HpakTHKHE 0DPHCTIB, 4B
acecopiB. Pernice, Miscellanea, crop. 22, nymae, mo me 6yB migpyu-
HHEEK OpO 00OBA3KH acecopis.

%) Buraxap cucremu ius civile Cabina, guBEceh: Kriiger, Geschichte
der Quellen und Literatur, crop. 164 i cx.; Karlowa, Romische
Rechtsgeschichte, I, crop. 687 i ci.; Leist, Versuch einer Geschichte
der romischen Rechtssysteme, crop. 44; Lenel, Das Sabinussystem,
crop. 1 i cx., i mHmi.

% Pomp. D. I, 2, 2 §§ 51, 52; Ulp.D. 1V, 6,26 § 7; Pomp.
D. XXIX, 2, 99; Tacit. Annal, 12, 11; 16, 9; Suet. Nero, 37;
Dio Cass., 59, 29, 3.

‘) HTaBHch crtop. 88, mpmM. 5. B Jirecrax (Ulp. D. VI, 4, 10 § 5)
MH HAaXOJHMO IIe och ARy 3aMitRy: ,Cassius apud Urseium scribit®
(mpo VYpcea paBHCH BEX4Ye). 3 mporo Pernice, Miscellanea, crep. 57
i cx., BEBOjETH, Mo 6yaE Arich KEAETH HoTatrok Kacia mo TBopiB Ypces.
Kriiger, Geschichte der Quellen und Literatur, crop. 169 i 174,
BBawae, mo cixoso apud Tpeba po3yMiTH Tak, mo He Kaciifi mmear mpo
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4. Ypceit deporc (Urseius Ferox), cyyacuux Kacisg,
Bif sxoro 3amummiack B Jlirectax mpansg 6e3 HasBM B 40-
THPHOX KHHUTrax; 3MiCT (pparmeHTiB jae mijcTaBu rajartu, 110
opurinan 6yB 30ipKOI0 OpUAMYHUX KasdyciB, MoB-Ou libri
quaestionum. ) ' .

5. [neit Apynen Leniit CaGin (Cn. Arulenus Cae-
lius Sabinus), nacainyBau Kacisi B xepyBaHHi caGiHiIHCBKOO
Koo, 6yB KoHCyJeM B 69 p., nucaB 3a yacu Becnacisna.
TBopu HOro g0 Hac He AiMLUIM, ajle HMHWI IOPUCTH 4YacCTO
NOCWJIAIOTHCA Ha MOro mpamio Npo eAUKT KypPYJIbHUX efH-
JiB. 2)

6. ABonen Ilpick (C. Octavius Fidius Tossianus
lavolenus Priscus), nHacaigyBau Llenis CaGina, 3a yacu im-
neparopiB. [lominisina, HepBu, Tpassa i Tappisna 3ait-
MaB 6araTto ypsAfOBUX INOCaj: BiH BePXOBOAUB JIEIiOHAMM
B Mesii i Appuni, kepysas nposinuiamu Bpuraniero, I'ep-
maniero (B 90 p.), Cupiero i Adpuxor.?) Ilpu immeparopi
AnroHidi [1ii 6yB uneHOM iMmepaToOpChKOi paju; PiK CMEPTH
HeBifoMuii, aje TpeGa AyMaTu, L0 JOXKUB BiH 10 TrIMOOKOI
crapoctd.4) 3 iioro mnpaus no d¢parmentam B [lirecrax

Ypces, a Ypcei#t mpmBogmp mitary 3 Kacia. 3 cBoero 0ory Karlowa,
Romische Rechtsgeschichte, I, crop. 694, He 3amepeyyn4® TOMYy, II0

‘B maBoMy Micmi BiacEe Kaciili umryBaB Vpced, Kamxe, W0 Ie € JHOIEHDb

KOBOJOM TOro, W0 OOHNBa IOPHCTH MHIH OJHOYACHO 1 ONHH Yy CBOIX
TBOpPaX IOCHIaBCA Ha Apyroro. OcraHHA rajka sfaerbed Hadlimpme cmpa-
BeJIIHBOIO.

1) lusmen crop. 89, mpum. 4. Ulp. D. X, 8,6 § 12; lul. D. XXIIJ, 3,
i mami. ITuTaEES uUpo Te, 9 HaxexaB Ypcei fmo cabimiammis, Tpeba 48,
PO3BA3aTH MO3HTHBHO; KuBHCh: Pernice, Miscellanea, crop. 56; Kar-
lowa, Romische Rechtsgeschichte, I, crop. 695.

2y Pomp. D. I, 2, 2 §53; Tacit. Histor.,, 1,77; Gell. 4,2, 3.

% Pomp. D. 1,2, 2§ 53; Corp. Inscr. Lat, III, 2864 (i Ad-
denda, 1062); Mommsen, Ephemer. epigraph., V, crop. 652 i cu.;
Iul. D. XL, 2, 5.

) Kriiger, Geschichte der Quellen und Literatur, crop. 177,
i Karlowa, Romische Rechtsgeschichte, I, crop. 697 i ci., BBaXawTh
HeliMoBipEENM, mo0m dBoNeHn, skuil HapojuBcs He mismime 60 p. micad
PisgBa XpHcToBOro, Mir mommTH N0 vacis Ilis, i mo sragxa y Vita Pii,
12, mpe uneHa iMmeparopchkei papm fxoroch JliaGoxeHa He MOKe
BingocuTHCh N0 ABoneHa, ax me aymae Rudorff, Romische Rechts-




91

IOctunisna mu 3Haemo libri ex Cassio (15 kHur, IHBUCEH
Bumle nig 4. 3), libri ad Plautium (Butdr y 5 kHurax i3
KoMeHTapis topucta [l1aBuil KO NPETOPCHKOrO ENUKTY)
i pmBi mnepepi6bkm Jls6eoHoBuX posteriores mif HasBamm:
a) Labeonis libri posteriorum a Iavoleno epitomati (e meHiue
6 xuur) i 6) lavoleni libri ex posterioribus Labeonis (ue
menme 10 knur). ') Kpim Toro B cnuckoBi aBTOpiB BKa-
3yerbcsa wie Ha libri epistolarum (14 kaur).

7. A6ypuit Banenc (Aburnius Valens) i 8. Tyc-
nisH (Tuscianus), HacnipyBaui SIBoneHa B kepyBaHHi cadi-
HITHCBKOIO LIKOJION,?) 3 SIKHX NP0 JPYroro HaM OKpiM
IbOro Hi4Oro Hemigomo; mo ao Banenca, to B [lirectax
€ hparmenty 3 ioro libri fideicommissorum (7 xuur), a Tta-
ko libri actionum (tesx nHe MeHme 7 kuur).®) 3 KHUTTH

geschichte, I, crop. 170. fr KORa3, IPHBOJHTHCA HEMH Te, MO HACTYI-
HHKaMH fBojema B kepyBaHHI calimigEChkol mEoxor IloMmomiii Ha-
3mBac AOyprig Bamenca, Tycuigma i IOniama, gomy HiGH-TO BBamae Bo-

IeHa BMepJIHM BXe 3a ['ajpigHa. Ale npuiMaldd Ha yBary, mo, 9K BH-

sEae i KapusoBa, mamnc ,Jliaboxen“ ¢ 6esymoBHO mi3Eima mepepi6xa, mo,
srigao 3 mocBimuerHaM Ilximia (Epistol., 6, 15), SIBoxeH BHABIAB 03HAKH
6omepinag me koxo 106—107 p., MOXHA rajatH, mo O XBopoOa, He
Mal0YH IOCTIHHOTO XapakTepy, OfHAK NepelmKoixala SBoxeHoBi B rimmi
fioro xuTTa OyTH KEDOBHHEKOM INKOJH; ale BeIHKI 3acayru #oro, fx
maricrpara i wpmCTa, He MOTIH OYyTH IePeMKOR0I0 HId y4acTH Horo
B consilium principis, Eygd BiH MiI gBJIATHCH JHINEHb TOJXi, KOIW IIPH-
CTYOH XBOpOoOW NpHOHHANHCH. YH He HABOGHTH TALOX IONPABKAa HA-
merHSl lavolenus ma Diabolenus Ha ayMRy mpo OamaHHS AKOTOCH
HOTeNHAKA HATAKHYTH HA Ty-% caMy XBOpoOy?

1) Lenel, Palingenes., I, 299, nota 4, BBamae, mo e 6yB 0ofHH
TBip, SKOMY KOMIIiZdATOpDaMH AaHO 1Bi Ha3BH. IloMHIEOBicTH IBOTO KOBO-
mate: Kriiger, Geschichte der Quellen und Literatur, crop. 178 i cu.;
Kipp, Geschichte der Quellen, ctop. 124; Karlowa, Romische Rechts-
geschichte, I, crop. 698.

» Pomp. D. 1,2, 2 § 53.

%) Valens, D. XXXVI, 4, 15; Kriiger, Geschichte der Quellen
und Literatur, crop. 189 i Kipp, Geschichte der Quellen, crop. 124,
rajawnTh, mo Valens HamHcaHO TOMHIKOBO 3aMicTh Venuleius, axmi
HOrIA) € 3aCHOBaHMII Ha ToMy, I0 y cmdckoBi aBropis [lirect Hemae
BKa31BOK Ba Taky kHETY Bamenca. Ilell moraam He Moxe OyTH DPHHHATHI :
axe B cmHckoBi i B fIBoneBa Brasyerbes OfEH BHTAT 3 JIa0eoHa, KOJH
ix B pificRocTH Oyno 1Ba.

@
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Baneuca Bigomo, mox BiH popauBca koo 100 p. micns

Pizgsa Xpucrosoro i 6yB wieHom paau Auxtonixa [lia.?)

9. CanbvBit Onisan, (Salvius lulianus), sxuit BBa-
KaeThCA OJHUM i3 HalKpauux, KOJM He nepuium,?) i3 pum-
CbKUX IOPUCTiB; Bir OyB mpapgigom imneparopa [ligia HOxisna,
noxonuB i3 Tagpymera (B Adpuui), pomuca mexu 80 i
90 pokamu micaa Pispsa Xpucrtosoro, 6y decemvir litibus
iudicandis, quaestor Augusti, yienom pagu imnepatopa I'ap-
pisHa, HapojHiM TpuOGyHOM, npetopom, praefectus aerarii
Saturni i aerarii militaris, koHcyJaeM, xepuem y603KeCTBIECHUX
imneparopie T'appisua i Antonina Ilis, curator aedium sa-
crarum, KepoBHUKOM TpoBinnii [Jonimuboi lepmanii sa yacu
Antonina Ilis i mposinnii Icmanii Bamxycl 3a wacu Mapka
Aspernis, B KiHni npoxkoHcyaem Agpuky,®) e, Tpeba AyMmary,
it ymep nepex 169 p.*) lOnian O6yB OCTaHHIM KePOBHMKOM
cabinisHCHKOT MIKOMM ; BuuTedem Horo 6yB SIBonen Ilpick.5)
3 tBopig lOnisHa HadronopHiimum Oyau iftoro Digesta B
00 knurax, Haj SKMMM BiH npaufoBaB uine skutts.®) B migBa-
JUHY UbOro TBOPY OyJa MOKJajeHa CUCTEMA IPETOPChKOro
eIMKTY, aJie o uiit cucteMmi Oyso 3i6paHe BCE pUMChKE NPaBo.
3nauinnga [lirect HOunisiHa, gk kaxe 30M,7) ,Nondrae B 3Ha-
MEHMTOMY BMiHHI aBTOpa Ha IDYHTI WIMPOKOI Ka3yiCTUKU

) Mommsen, Zeitschrift fiir Rechtsgeschichte, IX, erop. 90;
Vita Pii, 12, 1. :

?) MypoumeBb, ['pamianckoe npaso JpeBHAro Pmma, crop. 479.

%) Cmopm, Aki BEHEKaXn pamHim i3 npusoxy murra HOnigua, mHHI
pO3BA32HI NiNKOM HamHcoM Ha craryi, Ky 3maiifeno B I'agpymeri B 1899 p.
i aga Oyna mocTaBieHa MeINKAHNAME MicTa Ha momary IOxigna. Jlusuca
3 nporo mpHBopy: Mommsen, Zeitschrift der Savigny-Stiftung, XXIII
(1902), crop. 54 i ex.; Kipp, Geschichte der Quellen, crop. 125.

%) Pik cmeprm Jlomisz Bepa, cmiBkepmManmmda Mapka Aspexis, 6o
B DeCKpHNTi, BHJaHOMy mie Bix imMa o0uusox immeparopis, IOmigH npH-
rajyerhea ax ymepuaui. Husmesn: Ulp, D. XXXVII, 14, 17: Salvi luliani
amici nostri clarissimi viri hanc sententiam fuisse.

% Pomp. D. [, 2, 2 § 53; lul. D. XL, 2, 5.

¢) Moyari Bomm Oyxm mepex 129 p. a B 64-ii KHE3I BXKe TroBO-
pAThCE 1po peckpunt Amromima Ilis. Jluemen: Fitting, Uber das Alter
der Schriften der romischen Juristen, crop. 23 i cu.

) Sohm, Institutionen, crop. 114. IIpo 3mauinsg lOniaHa B 10pH-
AuqHi# miteparypi guBHCH Takok : Buhl, Salvius lulianus, I, crop. 1081 cx.
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i TaNlaHOBUTOrO0 pO3BSI3aHHA 4YMCJIEHHHMX OKPEMHUX INpAaBHUX
BUNAajKiB 36yAyBaTH HA KOXXHOMY TAKOMY BMNA/JKOBi 3arajbHy
IODHAUYHY Hdpmy i o3Hau¥TH i1 KOPOTKO, aje pasoM Tak
ICHO, 1[0 BOHa $SIK OJIMCKAaBKa OCBIT/IIOE€ IIMPOKO KPYTOBMA
mopacbkol pymxu“. 3 [lirect HOuisHa B [flirecrax OcTuHisna,
e 376 ¢hparmeHTiB, a kpimM ubOro 79 dparmeHTiB i3 Apyrux #oro
tBopiB: ad Urseium (4 xuuru, fuBuch Buule), ad Minicium
(6 xuur), de ambiguitatibus (1 kuura). Ilpo 3peparysanus
IOnistHoM DPETOPCHKOrO0 efUKTYy Oy/N0 B)KEe TOBOPEHO BHIIE
(RMBHCh: § 14).

10. CexctIlomnonii (Sextus Pomponius) He yaBAaB
i3 cebe 3ipku mepuioi BEIUKOCTU SIK BYEHHH IOPHUCT, aue
AJa icTOpii PUMCBKOrO MNpaBa Ipae€ HHUHI BeIUYe3Hy pOJIO:
GinmpuiicTio BigoMocTed, AKi MM MaeMO NpPO MNOCTYMiHHHUM
XiJf pDUMCBKOro mpaBa, MM 0O0OBs3aHi QparmeHrty 3 ioro
liber singularis enchiridii, Bxnoyenomy B HOcTuHisHiBCBKi
Hirectu.') JXuB i micaB BiH 3a yacu immeparopis [appidHa,

Anronina [lis i Mapka ABpeunis.?) I1{o6u BiH 3aiimaB fAKYy-.

HeOyAb o¢inisnbHy mocapmy, 3 fyKepen He Buako. Tpeba my-
MatH, mo BiH OyB yuuMTeleM 0OpaBa, a BeChb BiNbHUHK HaC
NpUCBAYYBAaB JiTepaTypHii pisapHOCTH. | Tpeba BuaHATH,
WO Uj AiANbHICTH, NMpapia, BUKIOYHO KOMMIJITHBHOTO Xa-
paktepy, OyJ1a Ay’Ke BpO)KaiHa: KpiM 3rajaHoro mifpy4HuKa
BiH Hanucas wie®) Apyruit enchiridion y pgsBox kuurax, libri
ad Sabinum (36 kumur),*) ad Qu. Mucium (39 knwmr), ex
Plautio (7 kuur), epistolae (20 kuur), variae lectiones (He
menuie 41 kuuru),®) de senatus consultis (5 kuur), de fideicom-

H Pomp. D. |, 2, 2.

) 3 Pomp. D.L, 12, 14, Bugro, mo koxm Ilommomiii mmcaB cBoi
epistolae i variae lectiones, Amromift Iliii B&e He KHB HA cBiTi: divus
Antoninus constituit.

%) Dig. Index auctorum, XI.:

B Index-i 35; ame ¢parmesr Pomp. D. XLIX, 15, 20
e B34THH i3 36-01 KHHIH.

®) B Index-i 15 rmmr. Ane Ulp. D. VI, 5, 8 § 6 mocunaerscs
Ha 41-y kBury. Tpeba pymarn pasom 3 Kriiger, Geschichte der Quellen
und Literatur, crop. 193, mo B ynopapmmkis [lirecr Icrruigra Oyan mix
pyraME anamens nepmi 15 geATr. Ilo mo Toro ¢akry, W0 mOpPYY 3 OKpe-
MHNH (parmestramu 3 epistolae a6o variae lectiones e me ¢parmesrn
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missis (5 xuur), regulae (1 xmura), de stipulationibus (nme
MeHIle 8 KHUT),') a TAaKOXX BeJH4Ye3HUH KOMeHTapiit o npeTop-
CbKOro i efMJbCbKOrO €JMKTiB, SIKUM MOBUHeH OyB OyTH He
meHul 9K y 150 knurax.?) 3 TBopamu Ilommonis mu 3HadoOMi
no gparmentam i BkasiBkam y [lirecrax IOcTunisna; kpim Toro
yactuHa Horo liber singularis regularum pidmna o Hac
i B opurinani.®) ‘

11. Cexct Heninia Adpikan (Semus Caecilius .
Africanus), yuens lOmnifna;*) mpo KUTTA HOro MU He MAEMo
NOKJajHUX BiOMOCTel; BMep BiH, TpeGa JAymaTH, 3a 4acu
Mapxa Aspenin.’) Sk cyyacuuku Adpikana, Taxk i misHiwmi
IODUCTH BiIHOCHJNCH O HOro TBOPIiB 3 BEJMKOI MOBAromw, )
aje 4epe3 HesICHy MOBY BBa)Kald iX TAHKKUMU AJA 3PO3Y-
Minaa. ") B [lirecrax HOcrtunisina mum snmaxopumo 131 Bigpu-
BOK i3 quaestiones Ad¢pikana (B 9 kuurax),5) .a TaKoK

3 gKoroch TBODY: liber epistolarum et variarum lectionum, To Tyr, MeRi
3uaerbed, Haibiapme npaBEnpEEA morusy Karlowa, Romische Rechts-
geschichte, 1, cTop. 718, mo 06uBa TBOPH 3a/LJIS BETITHOCTH KOPHCTYBAHHS
Oyad B misgHimi 9acH cxopodeni i 3'efHaHi B OJUH PYKOIHC, B SKOMY 3a-
Micnp 41 xEErd Oyxo Beroro 15 gEMr variarum lectionum i Bei 20 xEHT
epistolarum. Wmmi wnormagm puBHes: Rudorff, Romische Rechts-
geschichte, I, crop. 172; Fitting, Uber das Alter der Schriften der
romischen Juristen, crop. 40; Bremer, Rechtslehrer und Rechts-
schulen, crop. 51.

) IIpo mei TBip MM 3HaeMo 4wepe3 ojmy JumeHp umrary B Ulp.
D. VI, 5, 5 § 2.

%) MipkyBangs 3 mpuBomxy uiei mufpm pumBEch: Kriiger, Ge-
schichte der Quellen und Literatur, crop. 192.

%) Collect. libr. iuris Anteiustin., II, crop, 148; Huschke, lurispr,
anteiust. quae supersunt (y Bmn. Seckel et Kubler), I, crop. 96.

Y) Ulp. D, XXV, 8, 3 § 4, sBigkina BmgEo, mo Adpiran pobus
sanuraEHd IOmigsori. Opmar Karlowa, Romische Rechtsgeschichte,
I, erop. 712, BBamae #Horo ma mil nincraBi CROpIIe MOJOXUINM NpHATENEM,
agix yuyneM IOxmigma.

*) B ycakomy pasi mepex 169 p., 60 B Gell, 20, 1, 1 i cx. BiE
3rajyerbcd AK yMepiwmi.

%) C. VII, 7, 1 pr.: antiqui iuris conditor.

") Africani lex ergo difficilis.

) ¥ quaestiones 3Bepraec Ha cebe yBary (opmMa BHRIafy: a
respondit i 1. u., pyxe gacro B Tperi# ocobi (wHOAI mpoTe i B mepmiit).
Ile B XVI. cropiaui Cuiacius pimmB, mo ug tpera ocob6a 6yna IOxian.

k)
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cmoraj mpo Apyruii Horo TBip, Mg 3aroJoBKOM epistolae
(e menme 20 kHur).l)

12. Ta# (Gaius) yasnsie 3 ceGe fyxe LikaBe 3’ABUIIE
B icTOpil pUMCBKOrO mpaBa: Ilie EUHUHI IOPUCT, Bifl SIKOrO
10 Hac piimuia B moBHOMY ckuapi jaitepatypHa npaus (in-
stitutiones), He Ka)Ky4u B)Ke NIPO 3HAYHY KiJBKiCTb (PparMeH-
TiB y [lirectax IOcTunigna Ta mHmIMX 30ipHMKaX, a pasoM
i3 THM MM He MaeMO NP0 HbOTO, K JIONMHY, JKAZHUX Bifio-
mocTeil. [IMBHO Te, 1[0 HaBiThb PUMCHKI ropucté jJo V. cro-
pidua micag PisgBa XpuctoBOro asi CIOBOM HE 3rajyoTb
npo icTHyBamma las i fforo niteparyphux mpans.?) Yepes
Te B JiTepaTypi mo icTopii pUMCBKOTO NpaBa BHUCJIOBJOBa-
JIUCh 110 IO l'aﬂ pl}{(HOMaHlTHI rinotesu. [lesiki BueHi pymasny,
uo lait 6ys IIpOBlHLIlSIJIbHI/IH IOPUCT, ®) HeBigomuil y Pumi

Toro-x mnorngny: Mommsen, Zeitschriit fiir Rechtsgeschichte, IX,
crop. 90icx.; Karlowa, Romische Rechtsgeschichte, I, erop, 713 1 cu.,
Ta HHMI. 3 IAM DOTIANOM He MOMHA HE 3TONHTHCH, ale Bi HHOTO Ie
Iy®e JaleRo 7o OesmifcTaBHOI TaTkd, ARy BHCIOBINE I[IoKpOBCKIH,
Mceropia pmMcraro mpaBa, crop. 206, mo A¢pikaE Hi0OH-TO He mHCaB
BIaCHHX quaestiones, a nmmerns BEjas TBip IO;igra.

1 Ulp. D. XXX, 39 pr.: Africanys libro vicesimo epistolarum
apud Iulianum quaerit. Micoe cmipEe: Zimmern, Geschichte des ro-
mischen Privatrechts, I, crop. 351, BBamae me 32 3amHATaHHEL AQpikaHoM
Knisra; Mommsen, Zeitschrift fiir Rechtsgeschichte, IX, crop. 92.
BHE3Hae Oe 3a narary IOxigaa i3 TBopiB Adpirana; Karlowa, Romische
Rechtsgeschichte, I, crop. 714, ragae, mo B opHi# i3 cBoix epistolae
Adpiran BrnoxuB nmorxap IOnigHa i JoaydHR 70 HBOTO CBOE 3aNHTAHHA ;
Kipp, Geschichte der Quellen, crop. 128, BBamae moscaeHEHd KapiboBr
33 gemomiamse (Iomy?) i migmae cyMEiBYy caMy mmrary. S LmiIEOM OpHIY-
qalocb 10 norxany KapaboBm, fk Hajfi6invmre Bimmomigarouoro smicToBi
OHTATH i BifoMomMy HaM BinHOmeHH Adpikama go lOxigna, 98 X0 BYATEIS.

%) 3a BmEMOYeHHIM ojfHoro Micmg B Jlirecrax: Pomp. D. XLV,
3, 39; mpore Pernice, Labeo, I, crop. 85, ragae, mo copasa ife Opo
Tas Kacia Jpomriga. IIpotm ocramEBOI Tragkd JEBHCH: Dernburg,
Institutionen des Gaius, crop. 109; Karlowa, Romische Rechts-
geschichte, I, crop. 720, i mami. Kipp, Geschichte der Quellen, crop. 130,
BBaXKae Il MiClUe 3a iHTepmosmiio.

% Mommsen, Jahrbuch des gemeinen Rechts, 1859, Iii, ctop. 1
i ci.; Bremer, Rechtslehrer und Rechtsschule, crop. 77 i cI.:
Kuntze, Der Provinzialjurist Gaius, wissenschaftlich abgeschétzt, 1883;
Kniep, Der Rechtsgelehrte Gaius, 1910, i nami. IIpotTE 1HHOr0 XHBHCH:

e -
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3a 4acH CBOEro JKHUTTS, i JOBOJWIM L€ THM, IO BiH 6RUHUI
3 MOpHCTis HamucaB KomeHTapii Ao edictum provinciale
i wo BiH npuiay4yaB cebe o CaOiHiaHLiB B TOM dYac, KOJH
B PumMi pDKHUIA MeXM 1IKoJaMu B)Xe 3Hukaa. [pyri!) ra-
naoTh, mio lai »xuB y Pumi, ane BuuB y crneuianbHili mxosi
A NPOBIiHUiANBHUX IopHCTiB. Tperti?) migpaBamum CyMHiBY
HaBiTh camuil dakt mificHoro ictHysauma [as i mpumyckanm,
mwo npani fas e B pifcaoctu npaui Ias Kacia Jbonrina
(nuBUCh BHUIe mif 4. 3), AKOro JAJA CKOPOYEHHS HasuBad
NYMUIeHs MO0 camoMy praenomen. Hacamkinenp 6ysna # Taka
yyAepHanpKa Teopis,’) mo ,lal“ 6yB mceBROHMMOM >KiHKH-
IODHCTKH, SKa COpPOMHIJACh NMUCATH Mif BJIACHUM iMsAM. Aue
1i Teopii (Kpim oCcTaHHbOT — IIJIKOM O€3MifCcTaBHOT), Maloun 32
cebe 6arato pro, mawTh i 6arato contra, a TOMy CTaTH
Ha sAKid-HeOyAb i3 HUX HEMOXUIMBO. [[OBORUTHLCS NPUMHUPU-
THCA 3 TMMHM Oe3CHipHMMHU J[aHMMM,*) AKi MOXXHAa BUBECTHU
3 TBOpiB lad, a BmacHe, 110 BiH nucaB of 4aciB AHTOHiHAZ
[lia no yacie Komopa, i uto Bin #e 6yB 0c06010 OQiliab-
HOW, a JuuleHb, gk [lommnoHi#, yuuTeneM i NMUCbMEHHUKOM.

3 tBopis las HaiiBakHimumu JiIs Hac € fioro lucTuTyuii,
SIKUX TOBHUA 3arosoBok e: Gai institutionum iuris civilis
commentarii quattuor. Jlo nogarky XIX. cropiyusa Oymau Bifomi
JMileHb Tepli TpM KOMeHTapil B CKOPOYEHOMY BUIMIAAI,
siki mix HasBow epitome institutionum Gai ckragaaM

Kriiger, Geschichte der Quellen und Literatur, crop. 212; Fehr,
Zeitschrift der Savigny-Stiftung, XXXII (pemensia Ba krary Kmina);
Dydynski, Historia Zrédel prawa rzymskiego, crop. 237 i el

1) Karlowa, Romische Rechtsgeschichte, I, erop. 722.

%) Kalb, Jahresbericht fiir Altertumswissenschaft, LXXXIX (1896),
ecrop. 231, 232; CIX (1901), . II, crop. 40; Longinescu, Gaius, der
Rechtsgelehrte, crop. 62. Ilporm mporo awBHch: Herzen, Zeitschrift
der Savigny-Stiftung, XX (1899), crop. 214; Kipp, Geschichte der
Quellen, crop. 129 i ca.

$) Samter, Deutsche Juristenzeitung, XII (1908), 1883 i cux.

Y Gai, D. 11, 1, 11 pr., ne Tafi kame: imperator Antoninus (a He
divus); Gai, D. XXXVIII, 17, 9, ne fixe MoBa mpo senatusconsultum
Orphitianum (178 p.). Joknagmi mipryBaEHA Ha HificTaBi TBOPIB T'aq mpo
re, 9AM BiE OyB i koau BiH xmB, fuBHch: K arlowa, Romische Rechts-
geschichte, I, erop. 723—728. IIpo BineyTHiCTH ¥ T'ag ius respondendi
paBACh: Puchta, Cursus der Institutionen, § 99.
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yacTuHy 36ipHMKa 3aKoHiB BecTrorchbkoro kopoJs Angpixa
(Breviarium Alaricianum). Ane B 1816 p. Bigomuit icTopuk
Puma HiG6yp y 6i6nmioteni Beponcrkoro CoGopy spu6as
najgimncect,') Akuid micas po36opy HOro BHSBUBCA NOBHUM
pyxonmucom Incrutyuiit Ias. Pyxonuc ypmanoch OpoYMTATH
UiJKOM, 3a BHK/IIOYEHHAM HeOaratbox Micue.?) I[HCTHTYL(I
B KOPOTKiH i pasom i3 TUM JAy)Ke SCHiHt,.TO4HIH i cucTeMa-
TUYHIK GopMi BUKJIAJAIOTh PMMCbKe MpaBO [Js WMIKiJLHOrO
BxuTKy.®) Kpim iHcrtuTyniit Ham no ¢parmenram B [irecrax
IOcTunisgHa BifoMi e oCh-sKi mpaui- faﬂ:‘*) ad edictum pro-
vinciale (32 xuuru), ad edictum urbicum (e menme 10 xHur),
ad legem Iuliam et Papiam Poppaeam (15 kuur), de
fideicommissis (2 xnuru), ad leges XII tabularum (6 xuur),
res cotidianae (7 kuur ingopmarniinoro amicty, — Tpeda ay-
MaTH, IJd BKUBaHHA Helopuctamu), de verborum obligatione
} (3 xuuru), de manumissionibus (3 kuuru), regulae (8 3-x i
i B 1-ilf kHu3i), ex Quinto Mucio (KiJgbKiCTb KHHUr HeBioMa);
ompiu Toro mo opHi# kHu3i: de formula hypothecaria, ad
l senatusconsultum Tertullianum, de tacitis fideicommissis,
' de casibus, dotalicion.
|
\
|
|

1) Pyronuc, Ha 9KOMY 3rOpDH HAUHCAHHA € HHIMHN; B JaHOMY pasi
10 HaJ IHCTHTYIIAMH Taq OynE HanHcaHi IHCTH i moXeMiKa OTHSA IEPEBH
Tepornxa.

%) Tlepme npoumrammii-Bin 6y IemenmoMm i BEganmit B 1820 P-;
Apyrad pas posbipaB #oro ®p. bawoume, drui mosCHAB 0araTo HESCHHX
MicIb, ale Ha Kaib yWHBAB TaKHX MiOHEX DEakTHBiB, TI0 pemrTy He-
po3i0paREX Micmp Temep yxe IiJIKOM HEMOMIHBO IPOYATATH. 3 NONpPAB-
kaMd Buome pykomdc Bmjanmii lememom monTopEo B 1824 p. Tperii
pas pyronmc 3pegarosammil IllTynenmyHgoM i BEjanmid HAM y 1874 p.
Hosimi BupgamEg B cminpHid pegarnmii Kpiorepa i Ilrygemynga
s'apaqaioreed y Collectio librorum iuris Anteiustiniani, 1. I.

) Dernburg, Die Institutionen des Gaius, ein Kollegienheft
aus dem Jahre 161 nach Christi Geburt, Halle 1869, BHcRa3aB morusp,
mo imcrTHTynii OynH He MiAPYYHAKOM, a 3amACOM JeKmiff, Akl mpoyHTaHi
Oyma cnyxayam I'aesy Ha cioBax. ANe Ielf moruaj He CHITEAaB CHiB-
4yyTTd B Haynl 1 mificEo He Mae mix €06010 [GOCHTH TBEpPHOro IDPYHTY.
HuB.: Karlowa, Romische Rechtsgeschichte, I, crop. 724; Kipp,
Geschichte der Quellen, crop. 131. lIoma;mnﬁ oruAp 3Micry iHCTHTYHIL
I'a1 guBHCh HEMYe: § 28.

 Dig. Index auct.,, XX; Gai, 1, 188; 3, 54.

-
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§ 23. Kopudei pumcbkoi ropucnpypennii

Micng Ias Mu B)Ke He 3HAEMO IOPHUCTIB, AKi HaNeKaIU-0
R0 opmiei ai mxin Ane HaBith i poBecHuxu Ias Bke He
npuiiyyBanu cebe [0 AKOI-OyAb IKOJAM. Mu HaBpAp-44
MOMMUINMOCDH, KOJIM CKa)XeMo, 110 NPHYMHOK LBOro GyJIO Te,
110 OCHOBHM NPAaBHOI CHCTeMHM OYJHM BXKE OCTATOYHO CKJa-
IeHi IOpUCTaMU JOIAeBCHKUX YaciB, MiACTaB AJISI KOHTPOBEP3
i cnopiB y)xe 3aJMIIANOCS Majlo i [Mij0 IOPUCTIB 3BOAMJIOCH
O TOro, I06M OCTAaTOYHO MNPUMHUPHUTH ILi KOHTPOBEP3H,
3BeCTH BCe, L0 O6y/]0 paHiml BUPOOJEHO $fK HAYKOIO, TaK
i 3aKOHOJABYOI0 JiJIbHICTIO KOMiliii, cenara, marictpatie Ta
iMmmepatopiB, 0 OfHOI rapmoHiitHOi cucteMu. lle Gyna npaus
MeHIle TBOp4a, ajie He MeHIlle Ba)KJIuBa, HDK Npansd nomnepen-
HiX ropucTiB, i — Tpe6Ga BiggaTH COpaBe[IMBICTb PEMCHKiK
IOpUCOpyAeHnii — BoHA Ayxe i Axye Oarato 3poOmia
B ubomy Hampsami.!) Tomy minkom nmo saciayram mepiof Bix
Mapka Aspenia o kinug pusacrii CeBepiB HasuBaud KJs-
CUYHHUM, a IOPUCTIB TUX YaciB — KOpUQesMU PHMCHKOI IOpPUC-
npynenuii.?) Yucno ix gocuts Beauxe. Kpim HarosoBHilIuX,
SIKUX MM pO3LJISHEMO KOXXHOrO 30Kpema, Tpeba Ha3BaTH
nie 6araThoX i ApPyropsiiHuX IOPUCTIB, mpaii sKUX OfHAK He
MajJo COPHYMHWIKCH A0 NpPHUBEJEHHA HAYKM PMMCHKOro npaBa
0 rapMoHifiHoT cuctemu, Ak To: Papopentuna (Floren-
tinus) — B Jlirecrax IOcrunigna 42 dparmentis, Kaaspis
Tpidouina (Claudius Trifoninus) —79 ¢parmentiB, Apis
Meunangpa (Arrius Menander) — 6 ¢parmenrin, Kamxi-
ctparta (Callistratus) — 99 ¢parmenris, Benynea Catyp-
nina (Venuleius Saturninus) — 71 ¢parmenr, Jininisa Py-
¢ina (Licinius Rufinus) — 17 ¢parmenris, Eminia Makpa

) Konz i Bee-#-TakH He BJAIOCH OCTATOYHO SHHIIHTH PIMHAII0
MexH ius civile i ius honorarium, fga, He Map9H Bie mif c00010 HKaXHHX
MiICTaB, iCTHYBAJNa JHIIEHb IK ralbMa 3aJJs OCTATOYHOI CHCTOMATH3ALII
IpaBa, — B NbOMy BHHHA He HPHCHPYAEHNid, a Ti 00cTaBHHH, AKi 3a-
BYaCHO NpENEEENM ii pisusmicrs. Juemes: Kriiger, Geschichte der
Quellen und Literatur, crop. 296, a Takox HHEmYe: § 24

%) Modest. D. XXVII, 1, 13 § 2.
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(Aemilius Macer) — 62 ¢parmentu,')Cepmoreniana (Her-
mogenianus) — 107 d¢parmeHTis.

[11o mo 3ipoK nepioi BEJUKOCTH, TO [0 HUX 3ali4yIOThCS
0Chb fAKi ocobu:

1. Yabnit Mapuens (Ulpius Marcellus), unen pagu
imnepatopiB AnrtoHnina Ilis i Mapka ABpenis,?) 3aiimaB 3a
ocTaHHbOro uie nocapy nerara [lanonii, a 3a Komoga — ke-
posHuka npoBiHLil Bpuranii; *) nuryerbca B [lirectax IOctu-
HisHa 59 pasis. I'osoBHilua itoro npaug, — digesta, B 31 kuusi.
3acHoBaHa BOHa Ha TBOpax MNONEpeBUKIB Ta Ha [esKUX
iMmepaTopChbKUX pecKpuNnTax i Jekperax, ajle B 3HAYHIiH
Mipi i Ha BiacHUX norjsagax asropa. MHmi npaui Mapuens:
ad legem lIuliam et Papiam Poppaeam (6 xuar), de officio
consulis (ue menme 5 kuur), notae go [lirect HOunisina i xo
regulae [lomnonis, responsa (1 kuura), de iudiciis publicis
i de officio consulis.*)

2. KeinT UepBipgiit Cuesonsa (Qu. Cervidius Scae-
vola), wien paau immepatopa Mapka Aspenis,’) BYuTE]b

1) Comc tBopiB B Dig. Index Auctor. XVII, XIX, XXI, XXVI,
XXVII, XXXIIE XXXV, XXXVIII. KpiM 3ragaEmx Mu 3HaeMO INe Jie-
Kirbra BafiMens 1opHeriB, npo gkmx BinomocTH Hami xyxe 6igEi ado
npani AKEX MaJH ‘XapakTep YHCTO KOMNINATHBHHEIM ; N0 TAKHX HAJIENKATh:
Iamipiit I0er (Papirius Iustus, guBmcs: § 25), TapyrTeit Ilatepr (Tarun-
teius Paternus), Meciit (Messius), amipiit ®portor (Papirius Fronto),
Teprynigr (Tertullianus), Kaappiit Carypmir (Claudius Saturninus),
Ilyreonsn (Puteolanus), I0xiét Axrpima (Iulius Aquila), ®ypii Amnrigs
(Furius Antianus), Pyrinifi Makcuy (Rutilius Maximus).

%) Vita Pii, 12, 1; Marcel. D. XXVIII, 4, 3.

%) Karlowa, Romische Rechtsgeschichte, 1., erop. 731

) B Jlirecrax e me gBa ¢parmentm (Marcel D. IIL, 2, 22; 1V,
4, 43) 3 tBOpiB Mapmeas De iudiciis publicis i De officio praesidis.
Ilozaax B index auctorum XVII, ocrammix gBox mpams Mapmeias He 3ra-
Xyeroed, a pasom i3 tEM TaM-me nig XXXII mpaumi mig TaxkmMH-R Ha-
3BaMH 3rajyoThca B lopHcTa Makpa, — Karlova, Romische Rechtsge-
schichte, I, crop. 732 i Kriiger, Geschichte der Quellen und Literatur,
crop. 214, rajawoTh, mo Marcellus BEanmHCaHO NMOMHJIKOBO 3aMicTe Macer.
Ilo mo mepmoi npani me He migidrae MafHOMY CyMHIBY, 060 B Tak 3Ba-
HOMY ByIbIaTchkoMy cumcKoBi [lirect (nuBuch BmmdUe: § 29) samicts Mar-
cellus rak i croite Macer. Konm-® MH MaeMO OfHY TaKy NOMHIRY,
nizkoM npaspomopni6ua i Apyra.

%) Vita Marci, 11, 10.
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6ynyuoro immepatopa Centimia Cesepa (g0 4aciB fxoro
noxus), INaninisna, IMasma i Tpidonina.') € sigomuit JaaKo-
HiyHoCTIO cBOiX BupasiB.?) B Jlirecrax IOcTunisna nutyeThea
307 pasis. I3 npaus #oro Bigomi: digesta (40 kuur), quae-
stiones (20 xwuwur), responsa (6 kuur), regulae (6 xuur), de
quaestione familiae (1 xnura), notae po Jlirecr KOxiana i
Mapuens, quaestiones publice tractatae (1 xHura).

3. Emini MManinissn (Aemilius Papinianus), sixoro
mi3HilIa pPHMCbKA IOPHCOPYAEHIis BU3HABaja NepIIUM i3
DMMCBbKMX IOpDUCTIiB, %) i fAIKMH IiJIKOM Mae NpaBO Ha lLg,
Kond He HapiBhi, To micna lOnisna. Bin popuscsa sa AHTO-
Hina Ili1, 6y wmBarpom imneparopa Cenrtimis CeBepa mo
apyriii #oro jkinui; 3a dacu Mapxa ABpeiis CIyXuB ace-
copom npu npedexti nperopiss, a motim O6yB advocatus fisci;
3a yacu Cenrtimin Cesepa 3aiimaB mnocaay magister libello-
rum, a Big 203 p. 6yB praefectus praetorio.*) B 212 p. Ila-
ninigHa 6yJo nmokapano Ha ropJjo 3 Hakasy Kapaxani sa Te,
110 BiH BiMOBUBCS BHIPABJATH 3 IOPUAMYHOrO GOKYy BOUB-
crBo Kapaxaner Gpara itoro letu.®) 3 tBopiB Ilaniuisna
no 595 ¢parmenram B [lirecrax HOcruHifgHa, a TakoXx Mo
Binpuekam 3 Fragmenta Vaticana Bigomi:®) quaestiones
(37 xuwr), responsa (19 xuwr), definitiones (2 xKHuru),

1) Vita Caracallae, 8, 3. Jloxasn Toro, mo Cnesoxa Gys yym-

-rexeM Tpidomina i ITasma, guBner: Kriiger, Geschichte der Quellen

und Literatur, crop. 216. BeraHoBIeHEA (haxTa JoxUTT K0 daciB Cesepa
nmBHch: Karlow a, Romische Rechtsgeschichte, I, erop. 734.

%y Hamp. Scaev. D. XXXIV, 1, 19; respondit: cur non?

% Hanmp. Vita Severi, 21, 8: iuris asylum et doctrinae legalis
thesaurum; C. V, 71, 14: viri prudentissimi; VI, 42, 30: acutissimi in-
genii vir et merito ante alios excellens; VII, 32, 3: viri consultissimi;
In. I, 23 § 57: homo excelsi ingenii.

4 Vita Caracallae, 8; Pap. D. XXI, 1,3 § 3; Triphon,;
D. XX, 5, 12 pr.; Paul. D. XII, 1, 40; Dio Cass. 77, 1; Zonaras,
12, 12. Ilop.: Kriiger, Geschichte der Quellen und Literatur,
cTop. 221. ‘

5) Vita Severi, 21, 8: quod parricidium excusare noluisset;
Vita Caracallae, 8.

6) Collectio libr. iuris Anteiustiniani, r. IIl; Girard,
Textes, crop. 435.
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de adulteriis (2 xuuru) i astynomicos (1 xuura Ha
rpenbkii MoBi Npo 0GOBA3KM ACTUHOMIB, NPOBIHIIILHUX
YyPAROBLiB, fKi, Tpe6Ga rajaTd, KOMIAJAIM B MYHilimiax 3a
opera publica.?)

4, Nomini# Yabvnisu  (Domitius Ulpianus), moxo-
mxennsam i3 micra Tipa y ®imikii, saiimaB mocapy acecopa
npu npedexrti nperopis 3a [laninisiwa; npu imnepartopi Ena-
rabani 6yB NOcCaiyKeHHH KO BASHMII i B3BiJbHEHMA B3BiTH
Anexcangpom CeBepoMm, sikuii 3poOuB iforo mnepiue magister
libellorum, moTim uneHoM papu i praefectus annonae i Ha-
camkidenp praefectus praetorio.?) Ha ocranniit nocapi
BIUIMB YIbNisiHA Ha BCe KepYBaHHS Aep)xaBoil0 OyB Beu-
vye3HHH, aje HOro peQOpMH BUKIMKAIM TPOTU HHOTO
oOypeHHs 3 OOXy mpeTopifHmiB, fAxi # yO6wm Ynbmisuna
B 228 p.?) Ilo opurinaspHOCTM YJbNisiH 3HA4YHO YCTynaB
nepey [laminisHom; npaui #oro MamoTh 3[e0iablua KOMIi-
JATUBHMA XapaxTep. AJse BiH TaK sCHO Ta 3pO3yMilo
yMiB BHKJIAJATH 4Yy)Ke, L0 mpani #oro 3aBowoBadud CoOi
ofHe i3 mepmuX MicUb y PUMCHKi# fopucnpymeHuii.*) [ia
HAC 3HAYiHHA Y/AbOisSHa mie Oijbiue, 60 TBOPHM HOro AiduuIn
00 HammMx daciB y Ha#iGinpwiit kinpkoct. B [lirecrax
IOcTunisna 3 TBOpiB YibmisiHa e 2462 dparmenTy, SAKi TaKuM
poGoM CKJIAfalnTh KOJO OfHOI TPeThOi YacTMHM BCix [lirecr.
Kpim Toro Mu Maemo B opuriHaii: yacTuHy ioro institutiones
(y 2 xuurax), sxa 3Haiigena Enpnixepom Ha namipyci y Bi-
neHcokift BiGaioreni B 1835 p., kmury regulae, sxka B CKO-
poueHoMy Buriani (epitome) B pykomucy X. cTopiuus 30e-
piraetbca y Bartuxancobkiii BiGaioteni,5) i Bigpusku 3 dis-

) Mommsen, Romisches Staatsrecht, II, crop. 488.

3 Ulp. D. L, 15, 1 pr.; Vita Piscenn,, 7, 4; Vita Heliogab,,
16, 4; Vita Alexandri, 26, 6; C. VII, 37, 4; IV, 65, 4 MipkysaHEd
3 NPHBOAY NOCHIOBHOCTM mocafl, Aki 3alimaB Yubnigm, pueHes: Kar-
l1owa, Romische Rechtsgeschichte, I, crop. 740 i cu.

%) Vita Alexandri, 26, 6; 31, 2, 3; 34, 6; 51, 4; 67, 2; 68, 1
Zosim, 1, 11; Dio Cass., 80, 2.

4y Haup. Modest. D. XXVI, 6, 2 § 5: kratistos; C. IX, 41, 11
§ 1: vir prudentissimus.

% O6mgBa TBOpE mHajgpykosami B Collectio libr. iuris
Anteiustiniani, 1.1[, erop.1 i ex, 157 i cx.; OKpeMi OHTATH 3 Y-

o e g e . < g [ g i g
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putationes (y 10 xuurax) Ha nepraMenTi, Aiki Bigkpuri B 1903
i 1904 p. Jlenenem y Crpac6ypchkiii YHiBepcuTeTChKiit
Bi6nioreni cepex pyxomnucis, Ha6yTux Hero B Erumri.t) Ji-
TepaTypHa RiAJbHICTh YibmisiHa Oyna BeJudesHa; Kpim 3ra-
HaHMX TBOpiB BiH HamucaB mie:?) ad edictum (81 xnura), ad
Sabinum (51 kuura), ad legem luliam et Papiam (20 kawur),
de omnibus tribunalibus (10 xuur), de officio proconsulis
(10 xuur), pandectae (10 xuur), regulae (mpyruif TBip y
7 xuurax), de fideicommissis (6 xuur), opiniones (6 kHur),
de adulteriis (5 xumr), de apellationibus (4 kuuru), de officio
consulis (3 knuru), de censibus (6 kuur), responsa
(2 xuuru), i nmo. opHii Kuusi: de sponsalibus, de officio
praefecti urbis, de officio praefecti vigilium, de officio cu-
ratoris rei publicae, de officio praetoris tutelaris, de officio .
quaestoris. Yk OGauummo, jKagHa ranysb npaBa He TiJbKU
NpUBATHOrO, aje H JAep)kxaBHOro He Oysia 3aauuieHa Yibmid-
HoM 6€3 yBaru.

5. YOnist MMasen (lulius Paulus), nmo cBoiit mpoayk-
THBHOCTM i CJaBi piBHu#t YibmisHOBi, aje 3 OOKy BHKJIaNy -
MeHlIe TalaHOBUTHH HiXK TO#i; O6yB yunem Cuesoui, 3aiimas
pasom 3 YibmissHoM mocagy acecopa npu npedekri mpe-
tTopia 3a [laminisina, 3a Centimisn CeBepa a6o Kapaxamwo;
OyB 4jJeHOM pajgu immeparopa, a 3a Anexcanapa Cesepa
3amicTuB YibnigHa Ha nocapi npegexra npetopif.®) Yac
cmeptu [laBna Hesigomuit. B [lirectax HOcrunisna 3 TBOpiB
IlaBna e 2080 ¢parmeHTiB; BiH yCTymae B iX KiJIbKOCTH
muwenp Yabniguosi. Kpim Toro pifimum po Hac #oro sen-

misHa TaM-ie, crop. 160 i cm., t. III, crop. 298. Tarox y Huschke,
crop. 436 i cm., 502 i cx., 617 i en.; Girard, Textes, ecrop. 390 i ca.

) Lenel B Sitzungsberichte der Berliner Akademie, XLVI (1903),
crop. 1034 i cn.; XLVII (1908), erop. 922 i cx.; XLIX (1904), crop. 1156.

?) Dig. Index auct.,, XXIV.

8 Paul. D. I, 5, 18 §1; IV, 4, 24 § 2; XXXVI, 11, 9, i armi
xe IlaBex Bcronm BasusaB Coesoaio noster; Paul. D. XI, I, 40; XXIX,
2, 97; 1V, 4, 38; Aurel. Vict. Caesares, 24, 6; Vita Pescen, 7,
4; Vita Alexandri, 26, 5; 68, 1. loxasa ma Te, mo IlaBex OyB mpe-
¢errom nperopis He ofHOYACHO 3 YIbNigHOM, & miciAs HHOIO, KHBHCH:
Karlowa, Romische Rechtsgeschichte, I, crop. 745.
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tentiae (5 xuur) y cxopoueHoMy BHUrJIAAi, SIK CKJIAfoOBa 4a-
ctuHa 30ipHuka lex Romana Visigothorum, a Takox pge-
KiJIbKa BiApUBKiB piXXHHUX TBOpiB B opuriHasax.!) Ham Bi-
nomo mo Haseam po 90 tBopie IlaBna,®) 8 skux 47 yss-
J410Th i3 ce6e MoHOrpadii, KO)KHa B OfjHiif KHM3i, 1O piXKHO-
MaHiTHUM NHUTAHHSAM [paBa NPHBATHOI'O, KAapHOTO, Jep>KaB-
Horo i mpouepypu. O6MeXyemoch HepellideHHSM JMIIE TO-
NOoBHiKX, a TO Oinbwux TBOpiB [laBna. Kpim 3raganHux
BiH HanucaB 1e: sententiae (B 6 kmurax), ad edictum
(80 kuur), quaestiones (26 xuur), responsa (23 kauru), brevia
(ckopoyenuit KoMeHTapii Ko eguxTta B 23 KHurax), ad Plau-
tium (18 xuur), ad Sabinum (16 xuur), ad leges (10 xuwur),
regulae (omni B 7 knurax i aBoe mo 1'kuu3i), ad Vitellium
(4 xuuru), ad Neratium (4 xnuru), de fideicommissis
(3 xuuru), decreta (3 xmurm), de adulteriis (3 xuuru), ma-
nualia (3 kmuru), institutiones (2 xuuru), de officio pro-
consulis (2 xaury), ad legem Iuliam (2 xuurm), ad legem
Aeliam Sentiam (3 kuurum), de iure fisci (3 xuuru), de cen-
sibus (2 xnuru), notae xo TBOpiB IOxisina, CueBoui, Ilami-
HifHa Ta WHIUUX.

6. Enit Mapuisan (Aelius Marcianus), sikoro Tpe6a
NpUIiYMTH [0 3ipOK HepuIol BEJIMKOCTH AK TOMy, o B [i-
recrax € 275 Horo ¢parmenTtiB (6inpme HiXX Mapiueis), Tak
i ToMy, 1m0 BiH 0cOGMMBO BMiB 3’6gHYBaTH 3100YTKH HayKH
3 3aKOHOJABYOIO JisIBHICTIO iMIEpaTOpiB, YOMY MK MHIIMM
rajaroTh, 10 BiH NOBUHHUK OyB 3aiiMaTH oiLisabHy mocagy

B Kaumensapii immeparopa.3) IlucaB BiH 3a 4Yacu micnd

cmeptd Kapaxani.*) 3 fioro mpanp Mu 3HAEMO OCh SKi:

') HappyxroBanri B Collectio, r. II, erop. 39 i cx., 160; 1. III, ecrop. 297
iem; racox Huschke, crop. 450 i cm, 562; Girard, Textes,
erop. 312 i ca.

%) Dig. Index auct, XXV; Kipp, Geschichte der Quellen,
crop. 139.
%) Kriiger, Geschichte der Quellen und Literatur, crop. 251.

‘) B ycix ¢parmenrax 3 joro TBOpiE BiE Ha3EBae imMmeparopis
Cesepa i Kaparamo, sx BMepnmx: Divus Severus et Antoninus Mag-
nus, Divi Sever. et Anton., i 1. 5., manp.: Marcian. D. XLIX, 1, 7;
XXX, 111.
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de apellationibus (2 xuuru), institutiones (15 a6o 16 xuur),
regulae (5 kuur), de iudiciis publicis (2 xuuru), 3 mono-
rpadii i notae po [lanminidna.?!)

7. Tepenii Mopectun (Herennius Modestinus),
SIKOr0 BH3HAIOTh OCTAHHIM i3 BEJMKUX DUMCHKHUX IOPUCTIB.
Bin 6yB yuHem Yibmisgna, jKMB RoBruit uac y Janbmanii, fe,
TpeGa jnymarty, 3aiiMaB sKychb mocapy;?) i 221 go 244 p.
saiimaB mocapy praefectus vigilum;3) nouas mucatu micas
cmeptd Kapakani.*) B /[lirecrax FOcrtunigma 3 fioro TBO-
pie € 344 ¢parmenTn, 3 AKX GaraTo HamUCAHO I'PENHKOI0
MOBOIO 1 3 AIKMX HaMm Bigomi: responsa (19 xuur), pandecta
(12 xuwr), regulae (10 kuur), differentia (9 xuur), excusa-
tiones (6 kmur), de poenis (4 xuuru), de praescriptionibus
(B 4 xnurax i B 1 KHu3i), 2 Takox mo 1 kumsi: de inoffi-
cioso testamento, de manumissionibus, de legatis et fidei-
commissis, de testamentis, de heurematicis, de enucleatis
casibus, de differentia dotis, de ritu nuptiarum. %)

) Dig. Index auct. XXIX; Marcian. D. XXIII, 2, 57a;
XLv1, 5, 8.

%) Ulp. D. XLVIl, 2, 52 § 20: Herennio Modestino studioso
meo de Dalmatia consulenti. Jmpmcr: Karlowa: Rémische Rechts-
geschichte, I, ctop. 752.

%) Bruns, Fontes, I, crop. 406 i ci.

Y) Kriiger, Geschichte der Quellen und Literatur, crop. 253.
Bucnosnennmit y Kipp, Geschichte der Quellen, crop. 142, worisym, mo
npang De heurematicis morna 6yrr Hanucana koo 204 p., 3aCHOBYEThCA
AEM Ha Modest. D. XXVII, 6, 4 § 2, ne roBoputhes mpo immeparop-
CbRYy KoHCTHTYHiX0 204 p. i immeparopu mHaspani Severus i Antoninus 6e3
divi. Ane HaBpdj-4M MOXKHA OpPHOYCTHTH, MmO0OH I Ipo XKHBHX iMme-
paropiB MopecTry HaBaXXHBCA NHCATH 663 KaTHOTO THTYILOBAHHA, a TOMY
Tpeba myMaTH, o enireT, AKHil icTHYBaB paminmi, OyB HpONyIeEHH mpH
nepenucni. Ilpm TakHX yMoBax 4oMy Ie mOBHEHHO Oyino 6yrm divi, a He
imperatores nostri?

% Dig. Index auct, XXXI; Modest. D. XLV, 1, 101, 3Biggx
BHHO, mo KpiM De praescriptionibus B opmi#t KEE3i 6yna me xpyra
Ipand TOro-:X aBTOpPa i Tiei-® HA3BH II0-HAMEHII y YOTHPLOX KHHTraX.
IlTo no sragamoi B Modest. D. XL 1, 51 i 52 mpani Ad Quintum Mu-
cium — BoHa Halexaia, Tpeba nymard, He MomecraHOBi, a IloMmoHiesi. '
lImBHca 3 mporo mpmBoxy: Karlowa, Romische Rechtsgeschichte, I,
crop. 753; Kipp, Geschichte der Quellen, crop. 142.
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§ 24. Ilicnaknacu4Ha OPUCHOPYJEHNid
i opuguyHe HaBYaHHA.

[loyunaroyn 3 ppyroi nonoamm IIl. cropiyus mnicad
Pizgpa XprcTOBOro, MoMiuaeThcd NMOBHUA i Mano He panTo-
BUii 3aHenaj IOPUAHYHOT HAYKU B pUMChKill iMnepii. OcrtanHiit
IOPUCT, IO HOro TBOpPHW LUTYOTHCA (6 ¢parmentis) B [lire-
crax HOctunisHa, € ABpeniit Apkapgiu Xapisiu (Aure-
lius Arcadius Charisius), axuit 6yB magister libellorum, Tpe6a
nymatu, 3a 4dacu Koncrantuna.') Ilicas Heoro po 4dacis
HOcTtuhisHa BcA [isIbHICTH IOPUCTIB 3BOAMJIACH JIUUIEHb JO
cKopo4yeHb ab60 ckJjajaHHsg 30ipHUKIB i3 TBOpIB CTapux
IODUCTiB, TBOPM SKUX OTpHUMaIU HaBiTh TEXHUYHY HA3BY
ius mas BigpikueHHs Big leges (3akOHOAABYOi ARiAIBHOCTH
imneparopiB).?) Ilpu upomy i 3 TBOpiB CTapux IODHUCTIB
HaliGiiblIe PO3NOBCIOEHH MalM Ti, KI HOCWJIW XapaKTep
GiJbII-MeHII NOMyJspHHil . 3pO3YMINKH AIs JIOfeH 3 Majo
PO3BUHEHMM 3 HAYKOBOI'O OOKY POTYMOM, IK-TO BIAPYYHUKH:
Yabnisna, [laena i Taq, pigko Ilaiunisna. Ane HaBiTh i BOHH
0 MOMUJIMBOCTH CKOPOYYyBaIuCh, W0 MH 0ayuMo 3 THX
niTepaTypHUX MNaMATHUKIB, fAKi 3aJMIUIMIKChL BiJ 3rajaHoro

epiogy. 3 HYUX TOJIOBHiW OCh fKi:

1. Fragmenta Vaticana — ¢parmedT BeJuKkoro, JOCHTb
cna6o cucTeMatuaoBaHoro Butary 3 TBopiB Ilasna, Ilami-
HifHa 1 YnbnisHa, iMmepaTopchbKUX KOHCTHTYLi#l i sKOICh
npaui de interdictis, axuit, Tpe6a aymartH, OyB 3poOJeHHI
micaa 372 p.?)

) Charis. D. ], 11, 1. Karlowa, Romische Rechtsgeschichte,
I, crop. 754, 3acHOBye MipKyBaEHS Opo Te, I Xapisii XHB 3a dJacie
KoucranTAEa, Ha TOMY, IO BiH MOCHJIAETHCH B 3TajaHOMy MiCHi Ha po3-
nopsauxenns ysoro immeparopa (C. Th., XI, 30, 16). Kipp, Geschichte
der Quellen, cropn. 149, rapae. 1o Xaplalﬁ MaB Ha yBa3i 30BciM He IS
pO3NMOpANKEHHd, ale 3TOJKYeTbCd 3 THM, IO BiH r[OBKHHHﬁ 0yB XHTH 33
KoncranTHHA, 3 IPHYMHE MOBH HOr0 TBOPIB.

% C. Th, XI, 86, 25; Nowv. Val, III, 381, 1; Constit. Deo
auctore, § 11.

8) Jlo 3rajaHOr0 pOKy HROXORATH iMIepaTopehbki KOHCTHTYLI, AKi
sanncadi y (parmentax. ®parMentm 3nuGas mepme AHpmEe’abo Mai
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2. Collatio legum Mosaicarum et Romanarum — 36ip-
HUK 3aKoHiB Moices B cymimky 3 Butaramu 3 Ias, Ilani-
Higna, [laBaa, Yiabnisina, MojgecTuHa Ta iMNepaToOpChbKUX KOH-
CTUTYLil, axuil HanucaHo micas 390 p., Npu YOMY aBTOp Ove-
BHIbKM XOTiB IOKa3aTH TOTOXKHICTb PHMMCBKOrO mpaBa 3
6i6niiiHuM. 1)

3. Consultatio veteris cuiusdam iurisconsulti —nopaau
SIKOTOChb IOpHUCTa, sIKi 3acHoBaHi Ha sententiae IlaBna i ko-
pexcax I'puropisncexomy, I'epmorenisacbkomy i TeopociaH-
cbKOMy (muBHCH HmWKYe: § 25), aje yaBIAOTH i3 ceGe He
HAyKOBUH TBip, a B OiNbLIOCTH TPy CJOBaMu i JOKasy
AKoi-neOyAb JAyMKM; Hamucadi B KiHmi V. abo mnoyaTky
VI. ctopiuus.?)

4. Scholia synaitica — d¢parmenTn 3 BUTATY 3 YJbIis-
HiBchKuX libri ad Sabinum, sxuii O6yB Hanucauuit B VI. cTo-
pivui, Tpe6a AymaTtd, AJA LIKIJIBHOrO HaB4YaHHA. J)

5. CupificbKO-pHMMChbKa KHHra 3aKOHiB —
BHTAT i3 IMIepaTOpChbKUX KOHCTUTYLid i TBOpPiB PUMCbKUX
IOPUCTIiB, Ay)Ke CJaG0 CHCTEMATH30BAHUU i HAMMCAHMH KOJIO
471—477p.*)

y Barmrami B 1821 p. ma mamimmcecri. Ocramui BEgamua B Collectio
libr. iur, Anteiustin., III, erop. 1 i cx; Huschke, ¢rop. 706 i cn; Gi-
rard, Textes, crop. 435 i cu.

) Ocranms koHerHTYNig 390 p. 3maiimeno i B XVI. cropigui. Ho-
Bimi BupamEa B Collectio libr. iur. Anteiustin,, III, crop. 107 i cx.;
Huschke, crop. 645.i cm.; Girard, Textes, crop. 496 i cx. IIpo
copo6m posraiaTe aBropa HNEBHCh: Kriiger, Geschichte der Quellen
und Literatur, crop. 343.

?) ImBucs: Kriiger, Geschichte der Quellen und Literatur,
crop. 347 i cn. Bmgae Kyauiit B 1564 p. 3 pykommcy, AkHd micag
nporo 38uk. Humimai sugauns B Collectio, I1I, crop. 199 i ex.; Huschke,
crop. 835 i ci; Girard, Textes, crop. 543 i ci. \

%) ImBuch: Kipp, Geschichte der Quellen, erop. 151°i cx. Pyronue
suaiiieno B 1880 p, B Monacrupi ra Cmrai. Buganni B Collectio, III, cTop. 265
icn; Huschke, crop. 815 i cx; Girard, Textes, crop. 531 1 ca.

%) Nifmra go Hac- @ B opmriEani, a B nepepifkax Ha CHpii-
cbRilf, apabcokiii i Bipmemcpkiit momax. Halikpame BmpamHd: Syrisch-
romisches Rechtsbuch aus dem fiinften Jahrhundert, herausgegeben,
iibersetzt und erldutert von Bruns und Sachau, 1880.
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SIki 6yJiM nMpUYMHM TaKOro MOBHOTO 3aHenajpy KpUCIpY-
meHnii, ume uikaBuao 6araTboX JOCJHiAyBa4iB PHUMCBKOTO
npaBa, .aje piliajoch HUMHM pixHoMaHiTHO. Kim, movacTu
Tako)X KapuaboBa,!) BBaKaTb 3a TOJIOBHILIY NPUYUHY
ULOro — mnoBepHeHHd Puma Ha a6COMIOTHY MOHapXilw, AKa
BM3HABajla MEeDeUIKofol0 Jjad cebe HaBiTh i Ty OJAMHOKY
chepy RisIBHOCTH, fle MOTJIA L€ BUSBIATUCH BilbHA rpOMaj-
CbKa yMKa, — cepy IopUCTIPYAEHLii — i CTaBIAThH Lie y 3B~
30K i3 mo36aBieHHsM opucTiB ius respondendi. Lig Teopis,
Ha Miil mOrJsf, He BUTPUMYE JKaJHOT KPUTUKY : K NPaBHJILHO
xaxxe Kporep,?) ¢daktuyHo i 3a yacu NMpHUHLiNATy Biaja
iMmmepatopa 6ysa HeoOMe)XeHa, KepyBaHHS AEAKMX 3 NpPHH-
LenciB Malo LiJIKOM XapakTep THUDaHii, fKa HHOAI TIKKO
Bii0MBaJach Ha OKPEMHX NpE[CTaBHHKAX IOpUCHOPYAEHLl
(npurapaiimo Ilaminifna), ame HikoJu He Oyja B CTaHi 3a-
TpMMaTH PO3BHTKY lopupuyHoi Hayku. Aje Kprorep Bce-x
BU3HAe, 110 CKacoBaHHA ius respondendi Aesxud BIUIMB Ha
3aHenayn opucupyueHuii morno Mmatd. Ane suuie (§ 20)
OyJIO MHOIO B)Xe JOBefeHO, Lo ius respondendi Hi 3 sKOro
O6OKy He CNpUYUHAIOCH [0 PO3BUTKY PHMCBHKOI IOPHCIpY-
HeHuii i cxopuie MOrjao mepeumkojxaTtu iomy. Tomy s mo-
BUHHMH HaBiTBL i A0 LBLOTO TBEPMIKEHHA BiHECTHCH LIJIKOM
HEraTMBHO 1 KaTefopMYHO HACTOIOIO, 1O Hi a0COJIOTH3M
DUMCBKMX MOHApXiB, Hi iX po3nopsyKeHHd B 3aHenaji lopuc-
npyAeHuii He BMHHI. 3aTe s He MOy He BHM3HATH pauii
3a morjsagamu Toro- Kprorepa, a novyacru i Kapabosy, 1o
NpUYMHAMK 3aHENAAy PpUMCHKOI [OpHCOpPYAeHuii OyJu:
1. 3HAa4YHUi pPO3BUTOK ii B emoXy Kopudeis, KU NMOBUHHUH
6yB MaTé CBOIM HacJifiKOM MOCJHifylouyui 3aHemaj, sK Ue
GyBae B KOXHifi ranysi Haykd, L0 Nepiof BeJUKOI MpO-
NIYKTHBHOCTH 3aBKAM 3MIiHIOETbCA TNeEpiofOM 3aTUILH, I
2. PO3BUTOK XPUCTISHCTBA, IKE 3aHSIO CO00K0 HaiiKpauli ymu
Puma it Big6uao ix Bif oopucnpypeuii. 9 Aymaro HaBiTh, W10
PO3BUTOK XPHCTISIHCTBA i OYyB HAlroJIOBHILIOK NPUYUHOIO

rajaHoro SBHIA, 1 HE TiJIbKH TOMY, LIO XPHCTiSHCTBO

) Kipp, Geschichte der Quellen, crop. 146 i cx.: Karlowa,
Romische Rechtsgeschichte, I, crop. 932 i ci.
?) Kriiger, Geschichte der Quellen und Literatur, crop. 296 i cx.
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BinGipaso Bif IopucnpypeHuii HaiKpauyx npanbOoBHUKIB,
a #f ToMy, 11O BOHO L{JKOM IEePEMIiHWJIO CBITJOLJAL Hapony
PHMCBKOTO: HAapoX Leil 3 riu6OKO MPaKTUYHUM PO3YMOM,
yBeCch BiflaHM# YPSAMIKEHHIO OCOOUCTOTO i TIPOMaNCHKOro
JKUTTS, BUKOXaB i BUPOCTHUB, AK JAUTHHY, TOJIOBHily migBa-
JUHY JIaJy B ILOMY JKUTTI — CBOE MpAaBO; XPUCTIAHCTBO
HaBNaKM HaBYalo, L0 Halle 3eMHE JKUTTA € Hillo B MOpiB-
HaHHi 3 He0eCHUM, 110 BOHO- € JMIIeHb MiArOTOBKOIO JO
OCTaHHbOTO, a 3aBJs1 OCHATHEHHA OCTAaHHLOro Tpeba He 3a-
XMIATH Bif APYTHX CBOe MaiiHo, a BiggaBaTu HOro THM, XTO
He Ma€ HiYoro, He CYJUTUCh, a YCTynaT{, He KapaTd, a MU-"
Jaysatd. Koro-»x npu momupeHnHi Takoro CBiTJIOTJIAay MOrjio-6
iHTepecyBaTi fajaplie po3poOieHHA OPUAUYHOTI HaAyKH ?
JKutu B geprxapi 6e3 mpaBa He MOYKHA — i XPHCTISHCTBO
npumyuieHe 6yJO 3 HUM MHDHUTUCH, 9K 3 HEMUHYYUM JIUXOM,
aje NpUKIAfgaTH CBOI CWIM [JO JajibLIOrO HOro pO3BUTKY
He MOIJO Hi B AKOMY pasi.

Hacnigkom 3sanemapy ropucnpyneHuil 3’dBWiach MOBHA
3MiHA IOPUAMYHOI'O HABYAHHS: 4Yepe3 BiCYTHICTb BENHMKUX
IODUCTiIB HE MOIJIM B)X€ OpIaHi3OByBaTUCh i KoJa ix ciy-
XauiB, fAKi yABMuIM 3 cebe paHill BUUIi IOPWAMYHI LIKOJH.
Mixx Tum morpe6Ga B OCBi4eHMX IOPUCTAX HA MOCagax CYyANiB
i B3arani ypapoBuiB sanmuwaiach. lle npumycuno pepixasHy
BJajy 3BEpHYTH yBary Ha IOpDHAMYHE HABYaHHA i 3acCHyBaTH
BULi ropuauuHi mkoau. Taxi wkoau 6y 3acHoBaHi B BepuTi
(s Pinikii), kono Ili. cropiuyug, B Pumi # Koncrantunomoui
(mpu imneparopi Teopocii II.), Arenax, llesapei Ta Anexcan-
Apii.') Bumnau B HHUX. oco60 mnpu3sHaueHi professores aGo
antecessores, siki OTpUMyBaJlu 3a Ie BiJ Jep)KaBu MUIATHIO.?)
[Tosasx TBopwocTu Bij THX OCi6 Behukoi yexaru 6yJo rofi,
I wKin Oysna BCTaHOBJEHa MNporpama 3 YOTHUPbOXPIYHUKM
Kypcom.?) He MokHa opHaK ckasaTi, 106H cepef mpodge-

% Kuntze, Cursus, crop. 668; Kriiger, Geschichte der Queilen
und Literatur, ecrop. 393 i ci.; Rudorff, Romische Rechtsgeschichte,
I, erop. 309 i ca.

% C. Th, XIV, 9, 3.

%) Kriiger, Geschichte der Quellen und Literatur, crop. 395;
Rudorff, Romische Rechtsgeschichte, I, crop. 311.
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COpiB WIKiA, oco6auBo Bepurchkoi, 30BCiM He OyJO TalaHO-
BUTUX mwofed. Tak, BUgaTHUMH npodecopaMM PUMCHKI JyKe-
pena HasuBawTh Kupmiaa (Cyrillus), Jomuina (Domninus),
Jemocrena (Demosthenes), Esgoxcia (Eudoxius) i IlaTpuxis
(Patricius).') Bouu saiimamuch i JdiTepaTypHoio mpaueio, ane
Oinbll mepekaafaMM Mpails CTapUX DPUMCHKHX IOPHUCTIB Ha
OiJibll 3PO3YMiJy MELUKAHUAM CXifHMX TNPOBIHLi#l IpeubKy
moBy. ['osioBHilIA-X 3aciyra iX B TOMYy, IO BOHM 30eperiu
KO cTunisinom.

IcTHyBaHHA 3rafaHuxX 1LIKiA, 3 fAKUX JIMIIEHb OJHA
oyna B Iranii, He Morjo 3aTpumaTu mpoueca MOCTyMiH-
HOTO TIOHMKEHHA PpiBHA OPUJMYHOrO 3HAHHA Yy CYAAiB
i ypapoBuiB. luMm pganpmie, TMM MeHIe MOIJM BOHM po30i-
paTucd B TBOpAaX CTapuX IOPUCTIB i KepyBaTHCS HUMHU §K
cnig B moTpiOHUX Bumagkax. Llum Tpe6Ga MOSCHUTH Te, WLIO
iMmnepatop¥ Oyiad NpPUMYLIEHI BUAABATU CHEUisIbHI PO3MO-
DPAHKEHHI TIPO Te, SIKUM CHoco60oM TpebGa KOPUCTYBaTHCH
ropupuurumu kHuramu.?) Taki posnopspxeHHs OynauM BHAAH
Koncrantunom B 321 p. npo 3a60pOHY KepyBaTUCh HOTAMHU
[TaBna i Ynonisna po tBoOpiB [lamiivifna,®) i B 327 p. npo
06GOBSIBKOBICTh AN CYALiB MpuiMaTé K 3axoH TBopH Ilasna,
ocoGmueo #oro sententiae.?) Ilisguime Banmentunian Il B
426 p. BugaB Tax 3BaHuii lex allegatoria a6o 3axkoH mpo
UMTOBaHHA®), 4KUM HaKas3aHO OYyJ0 KepyBaTUChb TBODaMH
natbox topuctie: Ilaninisna, INasna, Tas, Yiaonissa i Mope-
CTMHA, a Taxox mpuitmartu Ha yBary TBopHu Cuesoui, Cabina,
[Onisina, Mapuens i tux, koro illi celebrarunt, ocraHnnix
OfHAK TpH YMOBi, KOJM € Ha pyKax CKiJabKa NMPUMipHUKIB
pykomuciB ix TBopiB (si tamen eorum libri propter antiqui-
tatem incertum codicum collatione firmuntur). Ilpu pixHoO-
rojocuui mnepmux NITLOX IOPHUCTiIB, Tpeba KepyBaTUCh

1) Huschke, crop. 860 i cui.

%) He moxma Be srogutmca 3 Kimom (Geschichte der Quellen,
crop. 147), mo me 6yB cmoci6 pochth npuMiTHBHEH i cBaBiAbHHI.

% C.Th, | 4, 1.

9 C.Th, I 4, 2.

5 C. Th, |, 4, 3.

ey —
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6iNbWiCTIO roJ0CiB; KOJM OiJbIIOCTH HEMae, INEepeBaKae
norisip [NaninisgHa ; KoMKM-)K HEMA€ MOTJIAAY LbOro OCTaHHLOTO,
cymaa cam BuGipae TOH MOrJsAj, sKUH yBaXkae 3a Halikpa-
wuit; Kas moTBEPAKYEThCA cuia ceHrenuiit [1asna, a rakox
HeBakHicT, HOT IlaBma i ¥YawmisHa go TtBOpiB [lanimidxa.

Posp. Viil. Kopudikanis pumcbxoro mnpasa.
§25.Kopuoikania B imnepii go qagiBIOCTuHiﬂHa.

B nonepegubomy naparpagi mu 6a4niii, IKUM YUCTO MeXa-
HUYHUM IUJIXOM CTapajuch iMIepaTopy po3BA3aTH TOM THK-
KHii CTaH, B IKOMY ONMMHWJIOCH NpaKTU4He NMPUKJIafaHHs npasa
IO YXUTTA 4epe3 IOHUI)KEHHS PO3YMOBOrO i OCBiTHOrO piBHA
HaceJeHHs PUMCBKOI immepii. Ane KojM meil WIAX Mir pa-
BaTH XO0Y JeAKi MOJIEKIIEHHs NpU KOPHUCTYBaHHi ius, TO s
iMnepaTopCchbKUX KOHCTUTYLiHl, AKMX Ha6pajoCh BelMve3Ha
KiNbKiCTh, AKi GyJIM PO3KUAAHI MO Pi’KHUX apXMBax, 3MiHSIK
i KacyBaiu OfHA OJHY, Takuii cmoci6 He Mir GyTu BYKUTHM.
Jlo Toro Gynu KOHCTUTYL]I, iki BUAABAJUCh ¥ QOPMI pECKPHI-
TiB 3ajJis OJHOrO SIKOroCh BUNAJKY, P 4YOMY OJHAK Yy ca-
MOMY PECKpHUNTi Npo ue He 3axau 6yi0 ckasaHo.!) Paniume
IOPUCTH Nepepo6JsiiM B CBOIX TBOPaX KOHCTHTYNil, MpH3HA-
Yyayu IM Micle B CHCTeMi OpaBa i OKPECJIOIYM MEXH iX
nolmMpeHHs. Ajle KoM IopucTiB ByKe He Oyso, He OyJIO KOMY
ge poGuTH i ONMHOKMM CHOCOGOM YCYHYTH BUHMKAMOYi
TpyAHOWli OGyJNO BHAaHHA 36ipHuKA 3arajbHOOOOBI3KOBHX
KOHCTHUTYLiH.

[Toyatox y uifi cnpaBi GyB NMOKJIAJeHUA NPUBATHUMII
oco6amu. Llle 3a yaciB npuuninary topuct Ilamipiit I0cT
(Papirius lustus) 3i6paB y 20 KHurax KOHCTUTYLii iMmepa-
Topa Mapka Aspenis.?) 3a yacu [liokneriana Axuiice I'pu-

) JuBHCH: cTop. 65, mpEM. 1.

%) 36ipeuk o Hac He HiiimoB. ITo parmenram i3 moro B Jlirecrax
I0cTHEIgHA BHIHO, 0 e He GyB 30ipEAR KOHCTHTYNi# B OpHriHanax, a Xd-
IeHb BHRIAJ B KOPOTKHX CIOBAX CAMHX pe30Jionii immeparopis. [MBHCE :
Kriiger, Geschichte der Quellen und Literatur, crop. 214.
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ropiii!) ckmas HOBHMil 36ipHMK iMIEPATOPCHKUX KOHCTHTYNii
Big Tagpisina no 295 p., sixuit ma€ Ha3By 2) Codex Gregorianus.
Ileit kogexc minuthesa HA 143) kaur (libri), KHUrY HA TUTYJIH
(tituli), mpu YoMy B KOKHOMY THUT}Ji iMIepaToOpChbKi KOHCTH-
TyLil 3amucaHi B XPOHOJbOIMYHOMY NOpPsAKOBi.Y) 3a uacu
Koncrantuna po uporo kopgexca OyB saxumch [epmore-
HoM abolepMoreHissHOM?) cKIafeHUH HOJATOK ®), B AKOMY

Oynu 3i6paHi koHCTHTYHii 3a yacu Big 291 go 314 p. i Axud

nae HasBy Codex Hermogenianus. Bin pinusca JuineHb Ha
THTYJIU.

[lep)kaBHa Biaja TiAbKM HA INine CTOpiyYsad misHime
3BepHy/na yBary Ha mio cmpaBy. B 428 p. immepatop Teo-
pociit Il. nmpusHauuB kKomicito 3 8-x 0ci6, fAKiii ZOpy4YUB BU-
KOHaTH MBI mpami: a) 3i6patd BCi KOHCTHTYWii Bif 4Yacis
Koncrantuna i 6) 3po6uTH 3 HHX, a TaKOX i3 TBOpPiB CTa-
pUX IODUCTiB BHUTAT JHLIEHb TOro, L0 He 3arybmio Iie
cBoel CHJM, SKUH OyB-OM MiAPYYHUKOM [JId NPAKTUYHOT

1) Karlowa, Romische Rechtsgeschichte, I, etop. 941, ranae, me
ckopim aBTop Ha3mBaBca Gregorianus. Ame Mommsen, Zeitschrift
der Savigny-Stiftung (1889), X, crop. 247, noBiB miak0OM TDOTHBHE.

?) CixoBo codex morasye, mo ne Oyra EHATa, HAaOMCaH& Ha Iepra-
aMeHTi, a He mamipycoBE# 3BHTOK. JlmBueh: Kriiger, Geschichte der
Quellen und Literatur, crop. 317.

%) Ado ma 19. lmBncs: Kipp, Geschichte der Quellen, crop. 87.

%) Codex QGregorianus JiAmoB 10 HacC JHOEHb y (parMedTax
(B Fragmenta Vaticana), repMarcsrax 36ipEArax i wEmAx. I[i fparMenT
3ibpani i Bmpami (1837) y Haenel, Codicis Gregoriani et Hermogeniani
fragmenta. Hemi BuparoTeca B Collectio libr. iur. Anteiustin., III, ctop.
224 1 cx.

‘) Binpme mpaBpomofi6mo — Tepmoremism. luBECch: Mommsen,
Zeitschrift der Savigny-Stiftung, X (1869), crop. 3481 c1.; Karlowa,
Romische Rechtsgeschichte, I, ctop. 942. MipryBaHES 0CTAHHEOIO IPO
TOTORHICTH aBTOPA KOJEeRCa 3 IOpHCTOM [epMoreHisHOM, 3 9KOTO TBODIB
uH Maemo parmenrd B Jlirecrax I0crmEifHA, 31al0THCA NyXRe COPABENIH-
BHMH; OpOTe L foci He € 3aranbHO npmiirare. JMusHces: Kip p, Ge-
schichte der Quellen, crop. 88.

%) Jlora3oM Toro, mo [epmorermigECHKEH KoeRc OyB HONATKOM [0
I'puropiaecbROT0 BBaRAaEThCAd Te, MO BiE ninmBca He HA libri, a AHImIeHs
Ha TATyIH. Bim pifimoB jmo mac ammens y ¢parmenrax, ari 3i0pami
i BEEaEl pasom i3 (parmMeHTaMH 3 [pHropidHCHEOr0 EOXERCYy (IHBHCH
BHINE °  AM. 4).

e e e
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NiSIbHOCTH Jep)KaBHMX YCTAaHOB. 3 HEBifOMMX NpPHYKH, Haii-
BipHille, 4yepe3 HEBMiHHS KOMiICii ynpaBHTUCA 8 Apyrum 3i
3rajlaHux 3aBJaHb, KOMiCi1 Hiyoro He 8po6mna.') Tomy
B 435 p. 6yna npusHayeHa HoBa Komicia 3 16-x oci6, mig
rojoByBaHHAM qaestor sacri palatii Autioxa, axiii popy-
yeHO OyJO JMWIEHb 3i6paTy Ti KOHCTUTYWi, AKi GyJju
Bupani micast Codex Hermogenianus. ILla npamg Oyna
3axinyeHa B 438 p. i Bugana mig HasBow Codex Theodo-
sianus.?) Bowa pinutbca Ha 16 KHUI, KHATM Ha TUTYJIH.
Heit xopexc OyB OroJiouieHud A OOGOBSI3KOBOTO BIKMTKY
B immepii pa3oM i3 KOJEKCAMHU TIPUTOPiFHCHKHUM i repmo-
I'eHiTHCHKUM. 3)

Koncrutynii, siki BuAaBajuch iMmeparopamu micis oro-
gowennss Codex Theodosianus, oTpumanu Ha3By HOBeJb
(novellae leges, novellae constitutiones). BugaBanu (ix im-
nepatopu 060X pPHUMCBKUX immepiii, yomy, K yxe 6yJo
ckazaso Bulle B § 20, 3aana piicHoctu ix pag o6ox im-
nepiit Tpeb6a 6yno, no6u iMmepaTop OXHOT iMmepii mepecsas
ix go iMmnepartopa apyroi, a ueit npuitaas i orosocus. 1jo6u
micaf mbOro KOHCTUTYL{l mepecwjajucd 3 3axifHboi immepif
IO CXigHBbOi, B J)KepesiaXx BiTIOMOCTeii Hemae. Aye 3aTe 3i
CXiiHbO1 10 3axigHpoi B 447 p. Oyau Hapmicaadi Teopo-
ciem II. po Baneurtunisna Ill. Bci xoncrutyuii, Bugasi
nepuIuM micad 8aKiHYeHHs Kojekca, sKi i 6yiau Basentunis-
HOM oroJjioleHHi gk 306ipHuK B 448 p. piad cBoei immepii. *)
Hoseni 3 cxopy Ha 3axip mepecujanuch e MapTidHOM

) C.Th, ], 1, 5.

2y C. Th, I, 1, 6. Teopocigrcrkmii Koyexc mepme BifaB Haen el,
Codices Gregorianus, Hermogenianus, Theodosianus (1842). B HOBiIi
9aCH HaiikpamuM BHJAHEAM BBakaeThcdi: Mommsen et Meyer,

~ Theodosiani libri XVI (1904—1905), 2 tomu (TeopociaHCBEHH KoJeKc

¥ HepIioMy TOMi).

% C. Th,, I, 5 pr.: ad similitudinem Gregoriani et Hermogeniani.
codicis; Interpretatio go C. Th, I, 4, 3: Gregorianum et Hermoge-
nianum ideo lex ista praeteriit quia suis auctoritatibus confirmantur
ex lege priore sub titulo de constitutionibus principum et edictis.
JmBucs: Karlowa. Romische Rechtsgeschichte, I, etop. 943.

‘Y Nov. Theod, II, 2, 1; Nov. Val, IIl, 25, 1.
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(mexxu 450—457 poxamu) i Jlepom (B 468 p.).') Ll Ho-
Besli pasoM i3 KoHcTuTyuisiMu Banewrtuniana Il i Maiiopiana
6ynM 3a OCTAHHBOrO CKiIajieHi B HOBuM 306ipHuK.?) leit
36ipuuK i3 po6askoro xoHcTuT;uiil Jliia Cesepa i Antemis
(mo 472 p.) 6yB 3HOBY nepeBufanuii Ha 3axopi B VI. cTopivui.?)

§ 26. Kogudikanisa B repMaHCbKUX [epiKaBax.

Kosu B immepii, npu iCTHyBaHHi BHIIUX HIOPUAUIHUX
UK, 1ie MO)KHa Oyno A0 IeBHOI MipW ynpaBJATHUCH 3a J[O-
nomororo lex allegatoria i BkasaHux y momepefHbOMY mapa-
fpadi Tprox Kojekcis i 30ipHMKIB HOBesb, TO B THX Iep-
MaHCBKHUX Jep)KaBax, ki B V. cTopiyui CKJaluCh Ha Tepu-
Topii GyBmIOl 3axifHbOl 4YaCTMHH iMnepii, ne OCBi4eHiCThb
Braja 0 1€ HIDKYOro piBHA, Le Oya0 I[iJIKOM HEeMOXKJIMBO.
Mixx TUM y THX Jep)KaBax pa3oM i3 BapBapaMm XXUJIO 0a-
raTo PHUMCBKMX TOpPO’KaH, fIKi NMPOJOBKYyBaJu B 3HOCHHAX

. MeXu COGO0I0 KepyBaTHCS NpUNUCAMU PHMCBKOro Ipasa.

BapBapchki xoposi He TiAbKA He MEPELIKOKaIH
B IbOMY, a HaBNaKy, BU3HAIOUM BEIMKY TifHICTb PUMCHKOIO
npaBa B MOpiBHaHHI 3i 3BM4Yail0BUM MPaBOM Tepmanuis, cami
n6anu Mpo Te, MIOGU PUMCbKEe MPaBO MOIVIO NMPOJAOBIKYBATH
CBOIO YMHHICTH y X Aep)KaBax, i poOWIM 3aXOfu NO ~OrO,
106K AaTd L€ npaBo B 3GipHUKaX, sKi-O BixmoBifamu piBHEBI
po3yminusa Micueroi JogHocTU. Takux 36ipHMKIB MU 3HAEMO
TpHY, a TO:

1. Lex Romana Visigothorum, Bumanuii BecTroTchrkum
xopoaem Anspuxom II. B 506 p. pi1a Pumian, ki npoxu-
BalM B MeKaX BecTroTChKOro KOpOJIBCTBA, M0 BOHO 3aii-
mano nonyaHeBy [amniio Ta Icmanito. B X. Bili ueit 36ipHuk
OTpuMaB uie Japyry HasBy: Breviarium Alaricianum. Bin
CkJafeHuii komicieilo 3 prudentes i ampoGoBanuit Ha 3i-

) Kriiger, Geschichte der Quellen und Literatur, erop. 391:
Karlowa, Romische Rechtsgeschichte, I, crop. 946.

?) Kipp, Geschichte der Quellen, cTop. 91.

%) Hafirpame BmEgamEa Maepa, 1905 p., yasige 3 cefe Apyrui
Tox Horo i Momsema BHFAaHEA Teof0CiAREBROTO KOJEKCYy (XHBHCDH
cTop. 112, npam. 2).

8
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OpaHHi enuckomiB.!) Y cknap #oro Bxoasath Butiaru 3 Codex
Gregorianus, Hermogenianus i Theodosianus, incTuryuii
Tasi, cenrenuiii [1aBna, Ko AKUX NpuiydeHi HOBi KOHCTUTYW{T
puMcbkuX imnepartopiB (novellae) i ogno responsum [lani-
HisHa. TekcT pyKepen 3anuilieHHd Ge3 3MiH, 3a BUKJIIOYEHHIM
inctutynii las, 3 sxux nizkom BilKMHYTa YeTBepTa KHUTQ,
a nepui Tpu CKOpodYeHi B JBi.?%)

2. Edictum?®) Theodorici, Buganuii OCTIOTCHKMM KOpO-
nem Teogopuxom kosno 507 p.*) mnst miggaHuX OCTIOTCHKOIO
KOpOJIIBCTBa, sIKe 3aiimano B Ti yacu Iraniio, sax jpna Pum-
g, Tak nodactu M Ocrroris. B ckaag uporo 36GipHHKa
yBiwaun Butary 3 kojekciB TeopocisHcbkoro, I'puropiss-
cekoro i 'epmorenigHcbroro, Hoseab Teopocis I, Banen-
tunigna IIl. i Maiiopisna ¥ cenrenniit [laBna.®) Ane uinmit
ueit martepisin € LiJIKOM Hepepo6ieHUit 3rifHO 3 BUMOraMH
npaxtuxy. 3GipHuK mojinenuit Ha 155 pospizis. ©) .

3. Lex Romana Burgundionum, Bumauuii He misuime
516 p.7) xoponem Byprynuie Iyspo6amom pnas Pumnan,
migraHux Horo AepikaBW, sika 3aiimana vactuny lammi. Ile#
36ipHMK SIBUBC HROJATKOM [0 30ipHMKA IepMaAHChKUX 3a-
xonis Bypryuacekoro xoponisctea (Iyugo6apa), 1o Tijsku
B YaCTHHi NOIIMpIOBaBCA Ha ioro mniggaHux-Pumnsh. B cknap

1y Savigny, (Geschichte des romischen Rechts im Mittelalter,
II, erop. 37 i ca.; Hitzig, Zeitschrift der Savigny-Stiftung, XIV,
crop. 187 i cx.; Conrat, Breviarium Alaricianum.

%) Buparna : Haenel, Lex romana Visigothorum, 1849 p.

%) Ha3Ba moscHwerhcd THM, 10 Teonopix muBmBCsl Ha cebe, K Ha
pEMcbroro Maricrpara. JluBuenr: Karlowa, Romische Rechtsgeschichte,
I, crop. 948.

Y) Brunner, Deutsche Rechtsgeschichte, crop. 527.

%) B 36ipEEROBi 3rajgyersca me responsa IlaBma, De officio pro-
consulis Yapnisna ta mrme. Kriiger, Geschichte der Quellen und
Literatur, crop. 359, rajae, mo UUMH TBOpaMH aBTOpPH 30ipHHKa He
KODHCTYBAJIHCh, & B341H (PparMeHTH 3 HMX, TpeOda AyMaTH, 3 THX YaCTHH
cearenniii ITasaa, aki jmo Hac He nmifuram.

%) Haiiqoriurte BugamEs B Bluhme, Monumenta Germaniae
historica, Leges, V, crop. 145 i c1. IIpo mami guBEch: Karlow a,
Romische Rechtsgeschichte, I, ¢rop. 950.

) Kriiger, Geschichte der Quellen und Literatur, e¢rop.- 360.

!
A
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IbOro JOAATKy!) BBiHIIIM BUTATM 3 TPbOX BMILUE 3rajfaHux
KOJ(eKCiB, NesKMX KOHCTUTYuiH, Bupanux micaa Teopocia I,
centenniii [TaBna i a6o incTuryuiii, a6o regulae las, 3i sHau-
Humu 3MmiHamu. [louyunarounm 3 XVI. cropivusg Lex Romana
Burgundionum HasuBanu e Papianus. Lla wnasBa mo-
SICHIOETbCSI THUM, L0 B JeAKMX pyKomucax 36ipHUK 3’€[-
HyBaBcs 3 Lex Romana Visigothorum i mucaBcs micas Hboro,
a B OCTaHHbOMY B KiHLi CTOiTb (pparmeHT i3 responsa Ila-
niisHa 3 HamucoMm: incipit Papiniani liber I. Ilepenucysau
NpHiHAB Le 8a Ha3By OypIyHACbKOro 30ipHHKa, INpU 4YOMY
uie nepexkpyTuB i ima IlanminisHa Ha Ilamisn. 2)

§ 27. lisanpnicTte OcTHHiIAHA.

Ines, sxa 3’aBumace me y Teopocisa II., xomudixyBatu
B NMOBHOTI fAK ius, Tak i leges, OysJa BHMKOHaHa JHILIEHb
Ha Uine cropiuyud mi3Hime iMmnepatopom O cTHHissHOM
(527—565 p.). “omy me Bmasoch BiaacHe Homy, Tpe6Ga mo-
SICHHTH He TiJbKH €eHeprilHicTIO Horo camoro i 6Ga)KaHHIM
OTpUMAaTU CJaBy BEJMKOro 3aKOHOAABL, %) aine mie Oinbplue
JOBrUM iCTHYBaHHAM BHIUUX IOPUAUYHMX IIKiM (IMBUCH BHIIE:
§ 24), axi B cknaafi cBoix mpodiecopiB BUXOBaMd LiAuH Lie-
per Jogen Ayyxe NpanbOBUTUX i IPYHTOBHO 3HAKOMUX 3i BCiMa
TBOpaM# OJIMCKY4Oro nepiofy pUMCHKOI ropucnpypgesnii. He
JOCUTh TAJAHOBUTI, 00U CTBOPUTH LIO-HEOYAL CBOE, BOHH
Oyau [OCUTh yueHi, mo6U 3yMiTM poO3iOpaTUCh B YYIKHUX
TBOpax, BUGpATU Te, 110 He 3aryOUiIo CBO€T Bary, i BUKJIACTH
fioro B NOBHOMY IOpSAAKOBI, KOPHCTYIOUHChL BUPOGJIEHOI
panilmn cuctemoro. [osoBniuM mnomimHukom IOcTuHisHA B
cnpasi kopudiranii 6yB Tpi6onian (Tribonianus), axoro unoxi

1) BupammEa: 1. Bluhme, Monumenta Germaniae historica, Leges,
III, crop. 579 i cn.; 2. Barkow, Lex romana Burgundionum, 1826 p.;
3. v. Salis, Mon. Germ. leg. sect. I, 1. II, crop. 1 (1892).

) Bixsm goxaagso xuBHch: Brunner, Deutsche Rechtsgeschichte,
crop. 497 i cx.

%) Xaparrepucrary lOctumigna mmBHECH: Ranke, Weltgeschichte,
IV, 2. IIpo Bmams immeparpmui Teomopm pmBuch: Gianturco, Studi
giur. in onore di Carlo Fedda, Nap. 1906, 1V, crop. 1 i cx.
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Ha3WBalOTb OCTAHHIM 3 BEJUKHX IODUCTIB, aje KU GiJblu
3acCJyroBy€ HasBM rapHOro NpanbOBHUTOTO KOMIIATOpA.!)

13. motoro 528 p.?) MOcrTuniaH npusHayMB KOMiciio
3 JlecATbOX 0Ci0 mij rojoByBaHHAM exquaestor sacri palatii
loana, po uneniB sxoi Hazexxamu TpiGowisiH i mpodecop
KOHCTaHTHHONIJIbLCHKOT ropuaudHoi ko Teodine (Theo-
philus). Hiit xomicii gopy4eHo 6yno cxkiacTé mMoBHME 36ip-
HUK BCIX MaloyMX Lie CUIy iMIepaTOpChbKUX KOHCTHTYUii,
3 MPaBOM BUMKUAATH MepecTapini KOHCTHTYwil, CKOpOYyBaTH
3ajioBri, poOHTH HeoOXiani 3MmiHM # pomatku. Ils npaus
Oyna BUKOHaHa 3a OJH piK, i HOBUil 36ipHUK I HA3BOXO
Codex lustinianus 6yB orosoweHnunii 7.kBiTHT 529 p. 3 THM,
o Bix 16. kBiTHA BiH OTpUMye culy 3akoHa. Pasom i3 Tum
TepsM Culy 3axoHa kojexkcu [I'puropisHcexkuii, TIepmo-
rerisHcbkuit 1 TeopmocisiHCbKMHA, a TakoXX i BCi Bupani micas
HUX HOBeJi, KpiM TMX, fKi BCTaHOBIANM CHEUisIbHI NpH-
Basei a60 ski He OyaM NPOTHBHI MNpUNHCAM HOBOTO KO-
nexcy.®) Lleit xogekc A0 HAacC He JAiALIOB.

[Ticrs npuBeneHHs po jaapy leges, ce6-TO KOHCTHUTYWLIl,
IOcTuniiH 3BepHYB cBol yBary Ha ius, ce6-To Ha TBOpHU
pumcbKoi opucnpyaenuii. 15. rpyansa 530 p. BiH faB popy-
4yeHHA TpiOOHIAHOBi 3BeCTH Li TBOPU RO OFHOro 30ipHHMKA
i camomy moOparu coGi nomimHukiB. TpiOGOHIAH NPUTrOJOCUB
co6i 16 4on0BiKa, Mi’)K HUMH 4OTUPbLOX npodecopiB: Teo di-
aa i Kparina (Cratinus) 3 Koncrantunonons i Jopores
(Dorotheus) i Anatonia (Anatolius) 38 Beputa. g xomicis
NpUCTYNHJIa HeraHo o npaui i 3akiHuuna i1 8a TPH POKH.
[ii FOctunisHoM TakoX jame Gy/no MpaBo POGHTH y TBOpax
IOPUCTiB HeOOXifHi 3MiHM, BUKHMJATH BCe Nepecrapiie, IO-
FOMKyBaTH KOHTpPOBep3H i T. U.?)

) Puchta, Cursus der Inst, I, § 138. Tpi6omiar 0y y 528 —
529 pp. magister officiorum, B 530 p. quaestor sacri palatii (MimicTp
CYROBHX cnpaB), y 532 p. 3aBJdKH NOBCTABHI0 B KOHCTAHTHHONONI MYCHB
yerynaTH 3 miel mocajgm, B 533 i 534 pp. 3H0Ba 6yB magister officiorum,
y 535 p. 3HOBa quaestor sacri palatii. Bmep 546 p.

%) Const. Haec quae necessario (mepma nepexnona no Cod. lust).

®) Const, Summa rei publicae (xpyra mepepmosa fo Cod. lust).

‘) Const.Deo auctore ([lepma nepegmosago lirect I0cTHRiAR]).
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Ane mo6u e noJexkwWdTH npamo komicii IOcrunisH
AK nepef MOYaTKOM, TakK i B yacu 1i JigAbHOCTH, BUJaB 6a-
rato KOHCTUTYyLi#, KUMH, IO JOKJajaMm KoMicii, po3Bs3yBaB
KOHTPOBEP3H MEXH OKPEMHUMH IODMCTaMH, a TAaKOX KacyBaB
06arato CTapojiaBHiX iHCTUTYTiB, fKi ¢aKTHUYHO B)Ke BTEPSIHU
CBOIO Cuily i 3aMiHMIMCh HOBMMH (HAmNp.: NiJeHHS pivell Ha
res mancipi i res nec mancipi, Ta uHmi). Ili xoHcTHTYUil
HOcrunisn cam HasBas quinquaginta decisiones.') Y piiicHo-
cTd ix 6yno 3HayHO Oiablue, HiX 50.

Cxnapgenuit xomiciero 36ipHuk mig HasBoro Digesta, aGo
Pandectae, B 50-x xuurax, OyB oroJjoumenuit 16. rpynus
533 p. i orpumaB cuiay 3axoHa Bij 30. rpyAHd 3 THM, L0 Bif
1boro 4ucnaa 6ysao 3a60poHeHO NOCHJIATUCH HA TBOPH IOPHUCTIB,
sKi He OyJu nomimieni B /lirectax, a TakoyK poOGUTH HA MifCTaBi
iX gki-Oyap mompaBku, a6o HaBiTh kKomeHTapii go [lirecr.?)

Opnoyvacno 3i cknagansam [irect npogecopn Teodins
i flopoTel mix 3araabHuM KepyBaHHAM Tpi6GoHisHa CKJIanu
nigpyysux mnpasa mif HasBolo Institutiones Iustiniani, sxwii
OyB oroJomenuit 21. mctonaga 533 p. i pasom i3 [lirectamu
OTpHMAaB CHJy 3aKOHa.?)

[Ipu orosowensi [litect i Incturynit IOctunisa pasom
i3 TUM y OKpeMiH KOHCTHTYIil 3po0uUB pedopMy HABYAHHS
y BMILUMX IODHIUYHUX ILIKOJaX. 3aMicTh BCix OyBLIMX paHille
wKkin Oyjgo 3amuumeHo Tiapku Bi: B Koncranrtunonosi
i beputi. Kypc HaByanua 6yB 3poGuenuit natupiusuii (quin-
quennium): nepiuit pik y4ni crygiroBamu IncTutyuii Ta nepiui
7 xuur Jlirect; Ha Apyruit i Tpetii poxm 8—23, 26, 28
i 30 xuuru [lirecT; Ha yeTBepTHi — pewrty KHHr JO 36-0f,
Ha natuit — Kopexc Ocrunisna. (Kuuru Jlirect Big 37-01 fo
- 50-0i cTyniloBaMMCh ysKe Michd MIKOJNM MO GaKaHHIo.)*)

3HayHa KigbKiCTh KOHCTHTYLi#, Bupanux HctunisHoM
3a vyacu ckJapannda [lirect, B 3HauHi#t mipi 3MmiHmia Te, 1LIO

) Const. Cordi (Tpers nmepemmosa no Cod. Inst.), § 1.

?) Const. Tanta (Tpers mepexmosa mo Jlirecr IOcrumisna).

) Const.Imperatoriam (Ilepegmona xo Imcrurynik I0cruniana).

Yy Const. Omnem (Ipyra umepegmoBa Ho Jirect IOcrmHuisma).
Nusncs: Kriiger, Geschichte der Quellen und Literatur, crop. 395
i en.; Rudorff, Romische Rechtsgeschichte, I, crop. 312 i ca.

R
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B KOJEKCI BUKJIAfaNoCh fIK NpaBo Wie AisnbHe. baxaHHA
norogutu Kogekc i3 Jlirectamu Ta IncTUTYHiAM# NmpuUMycHIO
Ocrunisna B 534 p. npusHAYUTH HOBY KOMicilo, ska 3a
Ly)Ke HefOBruif dYac 3akiHumjaa cBOI0 mpamio i 16. Jucro-
naga 534 p. Codex 6yB orojoueHuii B HOBil pegaxuii mif
nasBoo Codex repetitae praelectionis.?)

3akoHofaBya AianbHicTh HOcTHHISHA Ha UBOMY He mpu-
nuuunack. | micns kopmdikanii BiH mpojoBKyBaB BUAABATH
KoHCTHTYLii (novellae leges), sAxkumu poGuB peAKi 3MiHM
B mpaBi. BidH gymaB Bupatu ix notim 36ipHuUKOM,?) ane
caM LbOro He BUKOHAB, i BOHM Oynd BUAaHi ByKe micias Horo
CMEepTH MPUBATHUMHU OCOGaAMM.

Ineero KOcrunisna 6yno 3pobutu 3 ycix 36ipHUKIB OfHY
uinicte, ogun 3araiehuit Corpus mpasa,®) ane 3a Horo yacu
sarajJpHOi Ha3BM #oro 36ipHUKaM 1ie He 6yJo aaHo. JluiieHs
B CepeJHEBiuHill eBpomeicbKii Hayli IOCTUHISHiBCbKA KO-
nugikanis pasoMm i3 HOBeJSIMH 0Tpnmana 3arajbHy Ha3BY
Corpus iuris civilis.%)

PosrigaeMo Temep 30KpeMa KOMKHY 4YacTHHY LbOTO
Corpus.

§ 28. Incturtynii IOcrunisana.

Incruryuii HOcrunigsHa BuUKJIALAOTE B KOPOTKiK dopmi
NpHBaTHE NMpaBo pasoM i3 LUBINbHOIO MPOLERYPOIO, a TAKOXK
no4yacTd KapHUM IpaBOM i KapHow mpoueaypor.®) Bonu

1) Const. Cordi.
3 Const. Cordi, § 4.
%) Mlopiealt Const. Tanta, §§ 12, 23; Const. Omnem, §7;

Const. Cordi, § 3; rakox Savigny, System des romischen Rechts, -

I, § 43.

‘) Hailirpami Bupamaa Corpus ijuris civilis: 1. Bparis Kpireuas
(BEm. 17-e, 1887 p.) i 2. BefigManiB mip perarniero Kprorepa, MoM3era
i llexs: t. I (Imerurynii i Mirecrm), Bmu. 12-e, 1911 p., 1. II (Kogekc),
BHA. 9-e, 1915 p., 1. IIl (HoBeuxi), BEp. 4-e, 1912 p. '

%) In. IV, 18: De publicis iudiciis. He M0kHa Be 3TogHTHCS 3 IO-
raanoM Karlowa, Romische Rechtsgeschichte, I, crop. 1016, mo meii
TATYX He € Yy OpAMOMY 3BS3KOBi 3 pemrTol0 ImcTETyniil i modcHioernca
TEM, Mo IOcTHREigE jmBHBCA Ha IECTHTYNiI, 9K Ha BeTyN H0 mixoi legitima
scientia.

C_ s eZarseas o~
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LiTHIMCh HA YOTUPI KHUTH, KHUTM HA TUTYNMH (B HUHilIHIX
BUJAHHAX TUTYJHM iJATbCS 1Ie Ha naparpagu). [ligcTaBoro ans
Iactutyuiit nocaysxkunm, no cnosam camoro HOcrunisna, Inctu-
Tyuii Tas, a Takox ftoro-)x res cotidianae i [acTuTyLii uH-
mux aBropis.!) IlopiBuiotoya 3Bipka IncTuTynii HOcrtunigna
3 Incrutyuismu Ias nokasana,?) mo ckiafayi nmepuux B3sIHA
Apyri 3a 3pa3oK, 3HMIUMJIN B HUX AHAXPOHM3MH, TPOXU [O-
MOBHMJIM i BHECHM Jedki HOBi IOpMAMYHI iHCTUTYTH 3TifHO
3 TMMH 3MiHaMu B MOIJIAAAX TPOMaAAHCTBA Ha MOpPaJbHi i Co-
WisJbHI JIOACBHKI BiAHOCHMHHM, fAKi Majx Micue 3a yac Big [ag
go IOcrunigHa, roJOBHMM YMHOM mif BIUIMBOM ifeit Xpu-
CTifIHCTBA.

Sk yxe ckasaHo 6yno B momepeanboMy § 27, Incturyuil
cxaagana Teogine i Jlopored mig xepyBanuam TpiOoHisHa.
JlocnimkyBaHHa 9K 3 OOKy IOpHAMYHOrO,®) Tak i ¢iabosabo-
rivHoro*) moxasajo, LIO mepuii ABi KHUIM CKJIAfeHi ONHOIO
ocoGoro, ocTaHHi ABIi — pApyroio, Tak 110, Tpeba AymaTH
ckaaganu‘[HeTuTynii niB-HamiB o6upBa NMpodeCopH, KOXKHMM
3oxpema, Tpi6omnisaH-Ke, Mo)ke OyTh, POOMB NIOTIM JedKi
nonpasku. %)

[HcTUTYLil mopineHi HA YOTHUPi KHUTH, KHUTU HA TUTYJIH,
B HUHIIUIX BUJAHHAX TUTYJH NOJUIAIOTHCA 1Ie Ha principium
i maparpadu.®)

Cucrema 306ipHuMKa Ta cama, 0 ¥ y Tas, mo MoxkHa
6aduTn 3 NapalelbHOrO oraggy smicty Ilacrutyuift Ias
i IOcrunisna.?) o

) Const. Imperatoriam, § 6.

?) Mispoulet, Les sources des instituts de Justinien (Revue
histor. de droit, 1890).

8 Huschke B praefatio go #oro Bmmammsa Institutiones, Lipsiae,
1868, crop. VII i cu.

%) Grupe, De lustiniani institutionum compositione, 1884.
%) Karlowa, Romische Rechtsgeschichte, I, erop. 1015 i cu.

%) ImcTHETyNii mATyIOTHCS HEEI IBOMa cmocodamMm: aGo I I, 2, § 1,
abo § 1, I, I, 3. — 3Bamicts I. nEmyrs Takox In. abo Inst.

) Edumors, Jerninm no meropim pEMckaro mpasa, crop. 134 i cx.
Ilpote B oraani €diMoBa e NeAki MOMANKH, SKi MHOI BHOpaBIeH] Iicasd
noBipkH 3 opurigaxom ImcrETynif.

e e
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IncTuryuii Tas.
I. KHUTA.

. 3arajibHi BiIOMOCTH IIPO

npaBo. OsHaueHHs 1 NOALN
npasa. Kareropii pxepen.

. [IpaBHe cTaHOBHlIE OKpe-

MHUX 0Ci0.

II. KHUTA.

. TlpaBo pivoBe:

a) Ilmemxa piueit;
6) Y T'as Hemas;

B) Cnoco6u HalyTTs pi-
Yyel Ha BJACHICTb.

. CnagxoeMcTBO 3rigHo 3a-

NoBiTa.
III. KHUTA.

. CnagroeMcTBO 3rigHo 3a-
. KOHa.
. Hayka npo 30608Bs3aHHA:

a) Obligationes ex con-
tractu;
6) Y Iasg nemas;

B) Obligationes ex delicto;
r) Y Ias nemas.

IV. KHUTA.

. Hayka npo actio. Iloua-

TOK 1 KiHenp UUBIAbHOT
npoueaypu.

2. Y lasg HeMase.

Incruryuii HOcTunisma.

I. KHUTA.

1. Texx. B 1-my Turyni po-

jaHo mpo justitia i ius, B
2-My THTYJIi GLIbLI OKIAA-
HO FOBOPUTBCA MpO ius ci-
vile, gentium, naturale.

2. Te;x, aje 3 IOfaHHSIM HO-

BUX 3aKOHiB, AKi CKacyBau
IOpUAMYHI HOpMH, LI0 Ma-
JH culy 3a

II. KHUTA.

1. IlpaBo pivose (tutymn 1-9):

a) Tex;

6) Oxpemi kateropii pi-
yoBUX npas (servitutes,
usufructus, usus, habi-
tatio);

B) Texc, ane popaHi Jgeski
HOBi cnoco6u: donatio
Ta MHIII,

2. Tex. Ilepecrapini 3akoHu

onyuieHi, aje ZoAaHi HOBI.
[II. KHUTA.

1. Tex (turyiu 1-12)3 gesxu-

MU 3MiHaAMH 1 ZOJATKAMH.

2. Hayka npo 306GoBs3aHHA

(anynn 13—29)
a) Tex;

6) Obligationes quasi ex
contractu.
V. KHUTA.

B) Tex;

.r) Obligationes quasi ex
delicto.

1. Texx (turyam 6-16).

2. Ilpo o6oBssku cyppi i de
publicis iudiciis (rutyau
17-18).
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§ 20. lirectu OcTtunigna.

[Ipu orosomeni [irect IOcTunifsH B CBOi#l KOHCTHTYLIl
MOSICHMB MiDDK MHINUM, HI0 KOMicia, sxa ckjaagana [irecTty,
neperasnyna 2000 xuur, B axkux O6yno po 3,000.000 psagkis.?)
Opnaye 3 NpPHKIA[EHOrO i) Jlirect cnucka aBTOpiB 1 iX
TBOpiB, ki OyAM Ha PO3LNIAAI KoMicii, a Takok 3i 3micry
Jlirect BugHo, mo 3rafani mugpu IHOcrumisHa Tpoxu npwu-
Oinpuiedi: B [Jlirectax 3i6pani ¢patmedts 3 1625 kuur
39 aBtopis. : '

Yepes Te, IO 3 MOYATKy KOXXHOro ¢parmenra [irect
3amucaHe iMs aBTOpa, Ha3Ba #HOro TBOPY i YHCAO KHMIH,
pO3Cif, HOBiIMX BYEHUX JAaB MOXKJIHUBICTH JOCHTh TOYHO
BHACHUTH TO# Cnoci0, IKMM npanoBajla KoMicid,?) a To och
KU : BCi TBOpH, 3 IKUX TpebGa 6yao poOuTU BUTArU, OyiIH
NOAiJNeHi Ha Tpu Kareropii: 1. TBOpH, sIKi Majiu CBOIM mpef-
metrom ijus civile i B romoBi dxk¥x cTosum Tak 3BaHi libri
ad Sabinum; 2. TBopwu, M0 -BigHOCHINCH [0 ius honorarium,
B rojioBi skux ctosaM libri ad edictum; 3. TBopu npaxkTHy-
HOTO XapakTepy, 3 AKuX OyJM ToJOBHimMMEU quaestiones
i responsa [laminiana. Koyxna xareropis, a6o, sk Ue npuii-
HATO Ha3WBaTH Yy HiMeUbKHUX BYeHHMX, Maca (Sabinusmasse,
Edictmasse, Papinianmasse), 6yna gopydeHa oxpemii mig-
KOMiCii, fika # po6uja BUTAT 1O AO KOXKHOTO TUTYIy (poO3-
niny) Jlirect BnacHe 3 miei macu. [loTiM Ha cmisbHOMY 3aci-

) Const. Tanta, § 1.

%) Ile 0yxo 3pe6rero Bluhme, Die Ordnung der Fragmente in
den Pandektentiteln, 1820 (Zeitschrift fiir gemeines Recht, IV, 856).
IIpormBHu# morasay BmeaoBwB Hofmann, Die Kompilation der Digesten
Justinians, Wien, 1900, srmi gymae, mo cherema i smier Jireer 3acHo-
BaEi Ha TBOpax YibuigEa i Jearux KoMminamiax. Axe Teopino Buiome
nigTpEMand, i mizkom cmpaBeguEso, MoM3eH i Kpiorep B Zeitschrift
der Savigny-Stiftung, XXII (1901), crop. 1 icx. i 12 i ¢x.; Tagox® J6 rs
y Pauly Wissowa Realencyclop., VI, crop. 494 i cn., ta mami. B =Ho-
Bimi yacH HOBY Teopito 3ampomomysaB Peters, Die ostrémischen
Digestenkommentare und die Entstehung der Digesten, 1913, armi
x0TiB goBecrH, mo JlirecTH e IMmMeHbr Mepepidka paHIIIOT0 SRKOTOCH
IpHBaTHOrO 30ipEEKa. Aune # mg Teopis He cmirkala cmiBuyTTS i BE-
RIBRAXA AyEe o0rpyHTOBaHy KpHTHKY 3 Gory Jlemeana i Mireica (Zeit-
schrift der Savigny-Stiftung, XXXIV, 1913).
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naHdi uinoi komicii Bci Ti BUTArM 3’€HYBajMCh B OAMH
THTYJ, NpM 4OMY 3 IOYaTKy TUTYJA CTABWJINCH BUTATU 3 Ti6l
MacH, fka Oyla B JaHOMYy BHMajKoBi HaiiGinbuwia. Tsopy,
SIKi Tonajany K0 KOMicCii B)Ke micJid mo4aTky il mpaui, Ckjaajiu
e 4eTBEPTy Macy popaatkoBy (Appendixmasse), BUTRCH
3 KO JOfaBaJMCh B KiHLi THUTYyJa.

Slk BKe ckasaHo Buiue, Jlirectu nopinsoTeca Ha 50 kuur,
KHHTM B CBOIO 4Yepry Ha TUTYJIM 3 OKPEMHM 3aroJioB-
KOM KOXHU#, nuuiens xuuru 30, 31 i 32 He mopineHi Ha
TUTYAM, GO BCi BOHM TPAKTYIOTh NPO Te-)X Came MNUTaHHA
i MaloTh TOMY OAMH 3arajpHuii 3arosoBok: De legatis et
fideicommissis. B xosxHoMy TuTyNi a60 B OCTAaHHLOMY BHMIAf]-
KOBi B KHU3i, parmeHTH 3 OKpeMUX aBTOpiB, a60 HHaKIIE
leges, igyTs B mopspkoBi mac. B HuHilIHIX BUgaHHAX BOHU
NnepeHyMepoBaHi, a 3aHajTO JOBri parmeHTH NOJiNeHi Ajs
BUTiJHOCTH LUTOBaHHA ule Ha principium i maparpagu.!)

[lepexopsauu pmo cucremm, mo skiii ckmageHo [ifectw,
MycuMO 3ayBakutH, 10 NOcTHHIAH popy4uB Komicii Tpu-
MaTUChb CHCTEMH CBO6ro kogexca i nperopcekoro edictum
perpetuum. 2) [losask cuctema xojexcy BuTpumasa B Jlire-
CTax JIMLIEHb y OAHIM KHM3i, 3a BUKJIIOUEHHAM THUTYJIiB 5—8,
a cucreMa €JMKTy HaM [JOKJAagHO HeBijoMa, TO CKa3aTH, Y
TOYHO BUKOHAJIM KOMMIJATOPHM BOJIO iMmepaTopa, He MOXKHA.
Ane mpuiimaloun Ha yBary, mo, K BUAHO 3 Tekcry Jlirecr,
IOpUAMYH] fBMINA pO3TallOBaHi B HUX 3rifHo mo3msam (actio-
nes) ONHOTO # TOrO CaMOro XapakTepy, a SIKpas3 MpeTop
i maB roJyioBHMM po6GoMm pAino 3 actiones, Tpe6Ga AymaTy, LIO
ynopsagHuke JlirecT He BiAcTynuJM Bif AaHuX M BKasiBOK.3)

1) Jlirects OHTYIOTHCA TaK, MO a00 mepme BRa3yeThCS YHCHO dpar-
MeHTa i maparpada, a motiM REHMIH i THTyXna, a60 Deplie YHCIO KHHTH,
noriM THTyIa, Gparmenta i maparpagda; manp.: L. 2 § 47; D. |, 2 abo
D. ], 2, 2 § 47. Unopj ronaerbed Ha3Ba THTYJIA abo iMa aBTopa parmenra,
abo # re ii apyre pasom. Hamp. L. 1 pr. D. De inspic. ven. XXV, 4,
abo Ulp. D. XXV, 4, 1 pr, a6o Ulp. D. XXV, 4, de insp. ven., 1 pr,

?) Const. Deo auctore, § 5: secundum nostri constitutionum
codicis, quam edicti perpetui imitationem.

%) ornageo mpo me musmeh: Kriiger, Geschichte der Quellen
und Literatur, crop. 373 i cx. Rudorff, Romische Rechtsgeschichte,
I, erop. 302 i cx., BBamae cucremy Jlirecr B3aroro 8 Imeruryniit as; mo-
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3mict Jlitect 6yB mNOAiNeHMH YHNOpPARHMKAMH Ha CiM
yactuH.') B mepwi#i (xuuru [—IV), nig nassow: Ta prota,
rOBOPUTHCS NMpO O3HaveHHs npasa (kHura I, Tutyn 1), mpo
ioro ictopiro (tutyn 2), mpo mxepena npasa (turynu 3 i 4),

mpo oci6, Ak cyOexTi npasa (tutyau 5, 6, 7), npo fileHHs

i axictb piued (THTya 8), n'po fepyKaBHi apMinicTpauiitui

i cynosi ycranoBu (tutyad 9—22), mpo CymOBYy npoueaypy
(xuura II, Tutymm 1 —13), npo ymoBu (tutyam 14—15), opo
npexactaBHunTBO Ha cyai (kuura III), npo ckacosanus nossis
(xuura IV). B gpyriit (xkaurn V—XI), nig Hassow: De judi-

ciis, roBoputbcsi npo piuoBi mossu (kuuru V i VI), mpo
npaBo KopucTaHHs 4yxumu pivamu (xumru VII i VII), mpo
BigmoBiganeHicTh 3a wmkopy (kuura IX), nmpo pospina cmine-

Horo MaWHa (xHura X), npo BimoBifaJbHICTH 3a Iepe-
XOBaHHA 4YY)KHX HEeBiIJIbHUKIB, 3a ra3apToBi rpu i T. H.

| (xuura XI). B trperiit (kauru XII go XIX), Axa mana HasBy:
.De rebus creditis, roBoputbcsa npo pixkHi KpeguToBi 8000-
Ba3anHs (xHuru XI[[—XV), npo Bigganns pideit Ha 36epe-

‘ keHHsa (xaura XVI), mpo makTu: ToBapucTBa i KOBipOuHi
‘ (xaura XVII), poo xymiBmio, mpogak i HalMaHHA MaifHa
| (xuura XIX). B yerBepTiii (xuuru XX—XXVII), sxa mana
| HasBy: Umbilicus (cepegunHa), roBOpuUTbCI MNpO 3acTaB
(xaura XX), npo 3anopyky (xuura XXI), npo BifcoTku (KHUra
XXII), npo npaBo popunHe (kHuru XXII—XXV), npo omiky
‘ it kypatemo (xkuuru XXVIi XXVII). B martii (xkuuru XXVIII
po XXXVI), mig HasBoio : De testamentis, roBopuTbCsa mpo
piXKHi KaTeropii 3amoBiTiB i poO3NOpPAMKEHb Ha BHNAJOK
cmeptn. B mectiit (xuurm XXXVII—XLIV), sxa He Mae
Ha3BH, TOBOPHUTLC Mpo bonorum possessio (xkaurm XXXVII
i XXXVIII, tutynu 1—>5), npo cnafKoeMcTBO 3rilHO 3aKOHA
(Tutynu 6—17), npo pesdxi moxiuiitHi npumucy i japyBaHHA
(xnura XXXIX), npo niGeptuni (kHura XL), mpo HaGyTT#A
npaBa BJACHOCTM i BOJOJAiIHHA Ta 3aryOJeHHd OCTaHHbOIO
(xaura XLI), npo cymosi possssanna (kuura XLII), mpo

piBHIOIOYEH orasx THX i JpYrEX N0 meBHOI MipM BHNPABAye e MiDRY-
BaBEA, MO0 OJIHAK Ha Mifi morxax malickopme € noBojoM Toro, mo H Im-
cTETynii Iag 6yxm 30yKoBami Ha CHCTeMi NPETOPCHKOTO ERHKTY.

) Const. Tanta, §§ 2—8.

e

e —
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intepauxta (kuara XLIHI), npo cyrosi nepevenns — exceptio-
nes (xkmura XLIV). B cemiit (kmurm XLIV—L), saxa Tex
He Ma€ Ha3BU, TOBOPUTHCA Npo 3000BA3aHHA Ha ClOBax
(xnura XLV), npo 3anopyuysukiB i JAeaxi pApiOHi nuTaHHA
(xumra XLVI), mpo xapue mpaBo (xuurum XLVII i XLVIII),
npo anensuii (xuura XLIX, turyms 1—13), npo npaBo dicky
(tutya 14), npo npaso Bificbka (tutyau 15—18), npo npaso
myHiuini# i pepxaBu (xumra L, Tutyau 1—15); pani iine
PUMCbKUI IOpUAMYHUK ClI0BHUK — de verborum significatione
(tutyn 16), i 36ipka 3araJbHOBIZTOMHX IOPUANYHUX O03HAYEHD
i npucxaigis (tutyn 17).

LlixaBuM Ay)Xe SIBASETHCA NUTAHHA NpO Te, 4M ¢par-
MEHTH 3 KJSCHMYHUX IOPHUCTIB Oynu BUNUCAHi BHNOPSAAHUKAMU
Jlitect 6e3 KagHMX 3MiH, YM BOHM pOOWIM TaKi 3MiHK
i axki Besuki. lle nuramna 6ymo npegmerom 6GaraThoxX JO-
CHifiB i pO3BA3YyEThCS TaK, L0 BHOPSAHUKYA poOuiu y dpar-
MEeHTax 3Ha4Hi CKOpOYeHHs [y Gilblie CTHUCJIOTO BUKJIARY,
BUKDECJIOBaIM Micug mnepectapini No CBOEMYy 3MiCTOBI,
a TaKO)X poOund # BJACHI BCTAaBKM i NONpaBKA SK JJIS- -
MOSICHEHHS TEKCTa, TaK i JJIs 3aMiHM HAa3B CTapuX iHCTUTYTIB,
AKi B)Xe yTpaTWIM CUIy, HasBaMM BifNOBifHUX HOBUX (3a-
micTh mancipatio — traditio, samicup fiducia — pignus i 1. 1.).
Ili BcTaBkM # mompaBKU MalTh Ha3By iHTepnoJALii a6o
emblemata Triboniani.!) Sk 6aunmo, BOHM HOCUJIM XapaKTep
Ginblu-meHm1 ¢opMmanbHMii; HifgKOI AiMCHO TBOpYOI mnpani

- 8 60Ky ynopsaaHukiB Jlirect He Gyuo.

Opnak, He BBa)KaouM Ha L€, npansd BnopsagHukis [lirect
He mo30aBieHa moMuJok: B [lirectax € pOCHTb Cymepeu-
Hocteil (antinomiae) i mMOBTOpeHb THX CaMUX (pparmeHTiB
(leges geminatae),?) xo4a IOcrunisH i 3aneBHs€ B NpPOTHB-

) 3aranbHONPHCTYNHANE OTAfAf BCIX HAYKOBAX JAaHAX i3 NPHBOAY
inrepronanid nusuch: Appleton, Les intggpolations dans les Pan-
dectes, 1905. Orxayg xireparypa mo imrepmoasuiaM y Kipp, Geschichte
der Quellen, erop. 162, mpuy. 10; Tarox XBoCTO BB, Heropia pum-
ckaro mpaBa, § 94, mpum. 10.

?) Bluhme, Dissertatio de geminatis et similibus quae in Dige-
storum inveniuntur capitibus.
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Homy.') lle Tpefa MOSICHUTH 3aHAATO BEJMKOIO IIBUAKICTIO
npani BIOPALHUKIB.

JlitecTu pidmmM p0 Hac y Kijgbkox pykomucax. Haii-
KpauMid i HalcTapiliMii € Tak 3BaHUN (UIbOPEHTHHCHKUH
(Florentina), ?) wnamucauuir B VI. a6o VII. cropiuui. [o
1135 p. BiH. HaxomuBCA B MiCTi Amanbdi, motim GyB opi-
Opaunit microm Ilisoro, a B 1406 p. B cBoro uepry OyB
y ocTaHHbOro Bifi6panuit dabopenuicro, 3 ima axoi i mae
cBoo Haspy. lleii pykomuc € Mmaibke noBHUit i MicTuUTb
B co0i ay)xe mano momuiok. VHIi pykonucu MamoTh 3a-
ranpHy HasBy Vulgata.®) Tinbku fesiki 3 HuX, i TO He Haii-
crapiwi, o6iiimMaroTh wini [Jirectu. WHwmi yaBasgioTh i3 ceGe
KO)XXHa OfHy 3 Tpbox uyactuH [lirecT: mepima, Tak 3BaHa
Digestum vetus, ska cdrae Big modatky Ao kuurd XXIV,
tatyna 3, pparmenra 2; apyra — Infortiatum, Big 3-ro Tu-
tyaa XXIV kauru po kxingg XXXVII kauru, npu 4omy KiHenb
niei yactuHu Bif ¢parmenra 82, tutyna 2, kaurm XXXV,
SIKHM TOYMHAETHCS CJIOBaMH ,tres partes®, HOCUTb HA3BY:
Tres partes; tperss — Digestum novum, Big XXXIX kuuru
no kinmg. Yomy i 3Bigking BuHuK Takuir nopin Jlirect, € mu-
TaHH He 30BCim BusacHeHe. Haii6inbme npasponoficue
nosicienns wopucra XIII. cropivuas Opgodpesa 3 BouboHsi,

"m0 nepumuit pociigysau Jlirect IpHepiit, npodecop Bo-

nsoHcbkoro yHiBepcurery (XII. cropiuus), maB mif pykamu
JulleHb pykomucu nepwoi i TpeTbol yactunm JlirecT i Tinbku
NOTiM yKe fpicTaB cepeiuHy, dkii# i paB HasBy infortiatum
(3miuneHHs1), 60 BOHA, MOBJIfAB, OCTATOYHO 3MiUHWJA 3Ha-
fiomcTBO 3 HayKolo puMmchkoro npaga. Lo po Tres partes, TO
BOHM meplie CKJajaiu nodarok Digestum novum, i aumens
nicas posuykaHnss infortiatum GyJiu fosydeHi 1o ocTaHHbOro0.%)

) Const Tanta, §§ 13—15.

%) uBHch: Buonamici, Sulla storia del manuscritto Pisano-
Florentino delle Pandetta, Arch. giur., XLVI (1890), crop. 60 i cux.

8 NMuBucb: Savigny, Geschichte des romischen Rechts im
Mittelalter, IV, crop. 402 i e,

% Savigny, Geschichte des.romischen Rechts im Mittelalter, III,
crop. 426 i cn. — K ar 1o wa, Romische Rechtsgeschichte, I, crop. 1027
i cn., mpomonye MAmy rimote3y mo Xo mopixy Vulgata, 3acHOByHYHCH Ha
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Hapewri, mo go Bignowmenns Vulgata 1o ¢ubopeHTHHCBKOTO
pyKomucy, To 3rigHo 8 rinore3olo Mom3eHa, Bci Vulgata no-
XopaTh Big ogHoro pykonucy X. a6o XI. cropiyus, sxuii GyB
3aCHOBaHMH Ha GUIbODEHTHHCHKOMY DPYKONKMCOBi, ajie pasom
i3 TMM 1e # Ha JKpyromy, He3aJe)XHOMY Bii OCTaHHBOrO,
00 B jeAKkux 3 mepuux 34 kHur Vulgata € micus, Oes-
YMOBHO Ginbine Gau3Ki g0 mepBicTHOro Tekcrty Ilirect, Hix
(IbOPEHTUHCHKMH PYKONHMC, L0 JONOMOIJIO Jie B YOMy BHU-
MpaBUTH OCTaHHii.!)

§ 30. Kogexc OcTtunigua.

Ik yxe sragano Buue (§ 27), o Hac He pifimos Kopexc
IOcrunigna B nepsicTHii fforo pepaxkuii (Codex vetus). ITosask
OJHAaK MM MaeMo Ti KOHCTUTYIl, ki Oynu Bupani OcTuHisTHOM
HanpumoyaTKy Ta HampUKiHLi Npani Haj THM KOJEKCOM, €
migcraBu Aymaru, o Codex repetitae praelectionis ysasise
3 cebe ninkosute moBTopeHHs Codex vetus, JumeHs i3 go:-
0aBKOI0 HOBMX KOHCTHTYLiH i Ay)Ke He3HAYHUMH 3MiHaMW,
Ki Oysnu BUKIMKaHi BupaHuam [lirect i IncTuryniit.?)

Kopexkc IOctunifina nopinsetsca Ha 12 KHHr, KOXXHA
KHMra Ha TUTYJU, TUTYJM HA OKpemi koHctuTyuii (leges),
SIKi po3TalIOBaHi B XPOHOJbOIYHOMY MOPSAKOBI; HUHI BOHK
3aHyMepoBaHi i B pasi JOBXUHU NOJINAIOTLCA Ha principium
i maparpagu.’) Koncrurynii B kogekci npusefeHi He B MOB-
HOMY TEKCTi, a B CKOPOYEHHi, B IKOMy BHKJAajeHa JUILEHb

Scheurl, Zeitschrift fiir Rechtsgeschichte, XII, crop. 145, armil mo-
dcaioe Bigpinensa Tres partes o Infortiatum xocTHEigHIBCHEKHM NISHOM
IOPHIEYHOTO HaB4YaHHA (@BHCH BUme: § 24). OgHak 4 He MOXKY He 3r0-
datica 3 Kriiger, Geschichte der Quellen und Literatur, crop. 431,
AKHd BigHocHThES Ko Teopil lllepaa merartmBHO.

) Mom3sen y Praefatio 1o Bugamma Jirecr.

% Karlowa, Romische Rechtsgeschichte, I, crop. 1017, Tpa-
MaEThCSA NPOTKBHOI'0 IOIJALY 1 BRaKae PUKHHII0 MEXKH KOJIEKCAMH JIyiKe
Beankoro. Ile € umero cy6’exTmBHE MipkyBaEHA 1 mifgcraB mig co00m0
KaJHAX HE Mae.

%) Kojekc matyerbea moxi6so mo Jlireer, ce6-to: a6o L. 4 §1 C. 1
de haereticis, I, 5, abo C. . I, 5, de haereticis, 4 § 1, abo C.
.1, 5 4§ 1. 3amicny C. I mmmyrs Takom Cod. abo C.
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pe30MI0OTHBHA YacTHHA. 3 MOYaTKYy KOYKHOI KOHCTHTYHii Mo-
Milmaetbca inscriptio — iMs iMmepatopa, npu AKOMY BOHA
Oyna BUJaHa, i iMs TUX OCi0, KO AKUX ii Oy/J0 3aafpecOBaHo.
B kinni KoHcTUTyLii HamucaHMi d4ac i1 BUJAHHA i HallMeHHs
TUX 0Ci0, AKi 3aiimanu B Uedl 4Yac MoCagu KOHCYJiB (sub-
scriptio).?) ‘

3mict Kogexca ocp Akuii: kuura l. mpucBsueHa mpaBy
KaHOHMYHOMY (TUTYJH 1—13), oruAny mKepen npasa (TUTYIH
14—17) i nep)kaBHOMY npaBy (tutyau 17—57); kuuru Big II.
no VIII. npucBgyeni npaBy NpuBaTHOMY i LUBiJbHIX mpoue-
aypi; xuura IX. npucBA4YeHa KapHOMY MpaBy i KapHii mpo-
uepypi; xauru Bif. X. po XII. — npaBy diHancoBomy i aj-
MiHiCTpaTHBHOMY.

Joxepenamu Kopexca HOctunisina nochyxuiu — [ KOH-
ctuTyliit 4acis of 'agpisna mo Teopocia — kopexcu I'puro-
pisHcekuit, I'epmorenisacbkuit i Teogocigucekuii, npu 4omy
npansd KOMIIATOPiB 3BOAUNACH TOJIOBHMM pOGOM [0 BU-
KpecJeHHs] KOHCTUTYLi#t, ki BKe yTpatunu cuiy, i go me-
peHeceHHs KOHCTUTYUi# 3 OFHMX KHHUT i TUTYJiB IO APYTHX
I 6igplIoi CHCTEMATHMYHOCTH HOBOro Kojekca. bes mo-
MIJIOK OfHAaK He OGIHIIOCH: fesKi KOHCTETYUii IMOBTODIO-
10TbCA B DDKHUX TUTyJaX,?) [edki MO HENOpPO3yMiHHIO MO-
naiau 0 HeBiAMOBiAHEX THTYJiB (Tak 3BaHi leges fugitivae);?)
€ # Taki KOHCTUTYWii, ki PO3MiJeHi HA YaCTUHU i BKJIIOYeEH]
B PpDXKHI KHUTH, IO AY)Ke YTPYAHIOE iX 3pO3YyMiHHSA.*)

Kopexc cxopo micng #oro BUAAHHA NpH Mepenucli Imo-
Yyalad CKOPOYyBaTH, LiJKOM MiXX MHIINM BUKPECJIOIYU KOH-
CTUTYLIl, 9ki HamucaHi Ha IpeUbKiii MOBi, a TaKOX BHKHU-
paroun # pedxi jaruscbki. Octanni 3 xuuru Kopmexca Gynn
30BciM 3a0yTi, a Byusanuch nig imamM Kopexca Tinbku nepiui

) Kirpra RoHCTHTYHi# He MalOTh fatH 4 HafiMeHb KOHCYyXiB (sine
die et consule): C. II, 12, 9; V, 62, 19; VI, 2, 10; IX, 41, 8. ITomimeni
BOHH B THX MicOdX, je iX MiCTHIH B paHImMHAX KOjekcax.

*) Poscxig raxux moBTopeHs y Biener, Beitrige zur Revision des
Justinianischen Codexes, crop. 192 i cu.

%) Hanmp. C. III, 32, 4. .

Y Kriiger, Geschichte der Quellen und Literatur, ctop. 389,
opux. 12.




128

NeBATH KHUT; JueHb B IX. cTopiyyi novanu 8HOBY BiJHOBJATH
crapuii Texct. Opuax xuuru X—XII poBruit yac uie BBa-
JKaMCh OKpeMHM TBOpPOM i mauu Ha3By Tres libri. Pyxo-
muciB Kogexkca mo Hac piiimio Garato; HailkpalqyuMu BH-
3HaeThcsl Bepoucokuit (VI. a6o VIL cropiuus) i [lapuse-
xuit (gasg kaur [—XI Big XI. cropivusa, ana Tres libri Big
XII. cropivus.)?)

§ 31. HoBeani FOcTtunigna.

Byxe 3ragano 6yino Buuie (§ 27), wo IOcTunisaH He BCTUT
Bupatu 30ipHMKA CBOIX HOBeJb; Taki Oyau 3po6ieHi npu-
BaTHUMH oco0amu.?)

Jlo Hac pidmIo TpM TakuxX 30ipHUKA HOBeJb, a TO:

1. 36ipuux 124 nosens (BaacHe 122, 60 2 MOBTOpeHi Mo
2 pasu) Ha JATHHCHKiil MOBi; ckJaB ¥#oro mpogecop Kon-
CTaHTMHOMNIJIbLCHKOT BUIIOT f0puauyHoi mxoiu KO nisn; Bigo-
MUl BiH nig HasBow ,Epitome luliani“, 60 6arato 3 HO-
BeJb 3HAYHO CKOPOYEHi aBTOpOM;-HOBeJsi 3i6paHi B XpOHO-
JLOIiYHOMY IODANKOBI 3rifHO 3 YacOM BMNAHHS: HalicTa-
pima — Big 535 p., Haimiswiwa — Big 555 p.; 36ipHUK
BufaHuii Ge3 cymHiBy e 3a xuttd HOctunigna.®)

2. 36ipuuxk 134 wHosexb (Big 535 po 556 poky), Tex
Ha JATMHCBbKi#I MoBi, Ha sAKy Ti HOBeJi, Aki Oyau BupaHi
B IpelbKiid MOBi, neperijajeHi AOCUTb HEBAANO; MOPSALOK
no4yacT¥ XpoHoJboriunuit (xo 127-oi HOBesi), a gajblue mMo-
psIAKy Hemae, — YoMy Tpe6Ga xymartu, mio e OyB MisHilIumii
JOJATOK. %)

1) uemes: Kriiger B Praefatio no fioro Bugansa Konexca; Tarox:
Kip p, Geschichte der Quellen, crop. 166.

2) Biener, Geschichte der Novellen Justinians, Berlin, 1824.

3) B Garathox HoBeaax IOctmHisH HasmBaeTbed imperator noster.
JTmsrcn: Kriiger, Geschichte der Quellen und Literatur, erop. 401.

4) Ilornax Zacharia von Lindenthal, Sitzungsberichte der
Berliner Akademie, 1882, crop. 993 i cx., mo Authenticum Oyuo ogi-
nigapHEe BHIAHHA HOBeXb JNaa Itanil, minkoM He Moxe OyTH mpmAEATHH.
JTueacs: Kriiger, Geschichte der Quellen und Literatur. erop. 403,
nprM. 32; Kipp, Geschichte der Quellen, crop. 167.
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30ipHuk ued ' Mae Ha3By Authenticum, dyepes Te 110
0oJbOHCEKUIT mpogecop Ipuepiut (xosmo 1100 p.), axuii
BBa)KaB #oro mepuie 3a nifpo6Ky i BkuBaB juiieHb Epitome
[uliani, notim mnepexoHaBca B HOro OpHUIiHAJILHOCTH i 1IO-
CTaBUB HaBiThb BMUIE Bij 3raraHoro Epitome.?)

3. 36ipunk 168 HOBeMb Ha rpembKifi MOBi, siKuil 3Hali-
[EeHO rymMaHiCTaMu; 3 LUX HOBEJb OJHAK YACTUHA BiTHOCHUTHCH
He no lOcrunigna, a go ioro nHactrymaukie FOcrtuna IL i Ti-
6epis II. 36ipuux nei Oys 3po6ienuit Ha cxopi, Tpe6Ga ay-
matd, B KoHcrantmHomosi; moyanu jtoro 3a IOcrumisna,
a 3akinymuu 3a TiGepia.?)

B HunimHiX BuAAHHAX HOBEJi 3aHYMEpOBaHi; KO)KHA
3 HUX NOAiJNdeTbCca Ha: a) BcTyn (praefatio), ©) Tekct, sxuii
nojinAeThcsa Ha pospimu (capita), i B) 3axmoyenns (epilogus. )

) Savigny, Geschichte des romischen Rechts im Mittelaiter,
I, crop. 490 i cx. .

?) Kroll B-Praefatio go #ioro i Illond BEgaHEES HOBelb. TaKkox :
Kipp, Geschichte der Quellen, crop. 167 i cu.

%) HoBemi nATyIOThCA dWHCIOM HOBeNmi, po3fiza (3aMicTh UHCNs -

B praefatio i epilogus mrmyTsca Ha3BE mHX YacTHH) i maparpada. Hamp.:
Nov. VI, 1 § 3; Nov. X, pr; Nov. LXXXVIII, ep.
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